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REQUEST FOR QUALIFICATIONS AND PROPOSAL FOR 

ST. GEORGE TO SPRINGDALE PUBLIC TRANSIT FEASIBILITY STUDY 

 

 

Introduction 

The Five County Association of Governments (in collaboration with participant cities, the Washington County 

Council of Governments, and the Utah Department of Transportation) is soliciting Request for Qualifications and 

Proposal from qualified consultants to conduct a Transit Feasibility Study for a potential transit service corridor 

extending between St George and Springdale, Utah. The purpose of the study is to assess the demand for transit 

service, recommend an appropriate level of service, and provide a blueprint to implement the recommended service. 

 

Project Overview 

 

Communities in the SR 9 corridor between St George City and the Town of Springdale (including St George City, 

Washington City, Hurricane City, La Verkin City, Virgin Town, Rockville Town, and Springdale Town) believe a 

need for transit service exists and are expressing an interest in investigating the viability of a public transportation 

service connecting the communities along that corridor. Currently, public transportation is not available in the 

corridor. The only local provider of public transit is SunTran, which limits its operation to St George City with 

recently expanded service to Ivins City.  A private contract provider operates a seasonal shuttle system in the 

corridor, only within the Town of Springdale, that connects to the Zion National Park Shuttle. Currently, vehicle 

trips made between St. George and the Town of Springdale are via privately owned or charter vehicles.  

 

Two previous studies for transit service along the corridor have been conducted. The two studies, Dixie Bus Rapid 

Transit Study and the Hurricane to Zion Canyon Transit Study, explored the need for transit along the St George to 

Springdale corridor.  Both studies investigated the options of bus rapid transit (BRT), commuter, and traditional 

fixed route style transit for segments of the corridor.   

 

Five County Association of Governments planning staff has convened meetings with community representatives 

along the corridor discussing the desire for transit services, including potential scenarios regarding service 

characteristics. There is general support for transit among the community leaders, SunTran Management and 

FCAOG Staff. Together, through the previous studies, they have explored a potential for commuter service along the 

corridor from St. George to the Town of Springdale.  The studies, however, did not adequately examine the transit 

demand of citizens for the entire corridor or the potential applicability of federal transit and other funds. 

 

This study would examine the previous studies, their findings, and examine the feasibility of transit operations from 

St. George to the Town of Springdale based on trip demand for the local citizens and separately for tourists. The 

study would examine the differences of service type and need for the citizens and tourist trip components. The study 

would determine which service type would be appropriate and cost of those services. Costs would be estimated for 

the startup, maintenance, and operation of each component and each service. Funding streams, including local, 

federal, operational revenues, etc. would be examined and recommended to fund estimated system costs. 

 

Appendix A of this document is Five County AOG’s proposed scope of work. Necessary items to complete the 

proposed project, such as stakeholder interviews and public outreach, are included in the proposed scope of work. 

Consultants are encouraged to be innovative in the approach to this project, and include any necessary work items, 

based upon individual judgement and experience. 

 

The Five County AOG will provide project management for the St George to Springdale Transit Feasibility Study.  

 

General Requirements of Proposals 

All proposals should include the following elements:  

 

1. A statement of qualifications of the proposing firm, including: (1) the experience of the firm in related 

projects, especially a listing of points of contact and phone numbers for previously completed pertinent  

projects of a similar nature, (2) a description of the experience and technical competence of specific staff 

members to be assigned to the project, (3) a full description of the background of the project manager with 

a specific commitment of time.  
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2. A work program describing the steps to be completed in executing the scope of work. 

 

3. A schedule with calendar time required to complete each work element and a completion date for major 

milestones in the project. 

 

4. In a separate sealed envelope, provide one copy of the estimate of cost. As Five County AOG reserves the 

right at its discretion to enter into a final contract for fewer or additional tasks as described in this RFP, the 

scope and costs of the awarded contract will be negotiated with the selected contractor after award based 

upon the provided hourly rates and costs per task. Estimate of cost are submitted for information only and 

will not be used in the evaluation process.  They provide an understanding of the effort required to 

complete the study and serve as a basis for the initial contract negotiations. Cost structure for services shall 

include:  

 

 Total cost 

 Costs per task and subtask  

 Man hours, itemized to include category, estimated hours, rate per hour, and total costs  

 Supplies and materials  

 Travel 

 Sub-contractor(s), (if necessary)  

 Overhead  

 

Proposals must meet the following requirements:  

 

1. Eight copies of the proposal must be provided for the review process.  Number each proposal from 1 to 8.   

2. Each Proposal shall include a single page cover letter addressed to: Levi Roberts, Senior Planner.  This 

letter will not be counted in the number of pages. 

 

3. Proposals shall be no longer than   10   pages, exclusive of resumes. Minimum font size shall be 12 point 

type.  No more than 2 pages shall be larger than 8.5" x 11" 

 

4. A duly authorized official of the proposer must sign proposals.  

 

5. The awarded applicant will be required to abide by the parameters set forth in Appendix B: Utah 

Department of Transportation, Federal Transit Administration Professional Services, A & E Clauses. 

 

6. All applicants will be required to sign the following certificates: Debarment and Suspension Certification 

(Attachment B-1), Lobbying Certificate (Attachment B-2), Disadvantaged Business Enterprise Statement 

(Attachment B-3), and Buy America Certification (Attachment C-1). 

 

7. In connection with this proposal, the contractor shall not discriminate against any employee or applicant for 

employment because of race, color, religion, sex, or national origin. The contractor shall take affirmative 

action to ensure applicants are employed, and employees are treated during employment without regard to 

their race, color, religion, sex, or national origin. Such action shall include, but is not limited to, the 

following: employment, upgrading, demotion or transfer, recruitment or recruitment advertising, layoff or 

termination, rates of pay or other forms of compensation, and training including apprenticeship.  

 

 

For clarification of task descriptions and work program items, contact Levi Roberts at 

lroberts@fivecounty.utah.gov. Telephone requests for clarification are discouraged.  
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Proposals must be submitted in a sealed envelope labeled: 

 

 " REQUEST FOR QUALIFICATIONS AND PROPOSAL FOR 

ST. GEORGE TO SPRINGDALE PUBLIC TRANSIT FEASIBILITY STUDY" 

 

to the Five County AOG offices at: 1070 W. 1600 South, St. George, Utah 84770 no later than 2:00 pm on Tuesday, 

August 11, 2015.   Late proposals will not be considered. 

 

Five County AOG reserves the right to accept or reject proposals including the right to reject all proposals and re-

solicit, if deemed necessary. Selection of a firm is also dependent on the negotiation of a mutually acceptable 

contract with the successful proposer.  
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Selection Process  
A Selection Committee will review the proposals, which are received in response to this request. Following the 

review of the proposals, a firm to conduct the study may be selected or interviews may be conducted to determine 

final selection. Subsequent to approval, the selected firm will be notified and negotiations for a contract for the 

project will begin.  

 

Selection Criteria  

The Selection Committee in choosing a firm to assist in the study will use the following criteria:  

1. Experience: (20 points) Firms will be evaluated according to their current and past experience and the 

individuals assigned to this project. Experience will cover current and past efforts and their quality in 

creating transit feasibility studies and in recommending operable solutions.  

2. Staff Assigned: (30 points) The staff project vitae and time availability of the staff assigned to manage and 

conduct the study will be reviewed.  

3. Approach: (35 points) The proposal will be reviewed for completeness, organization, innovation, and 

soundness of the technical approach to the project.  

4. Project Management: (15 points) A statement of schedule and major milestones will be reviewed along 

with the experience and reliability in performing and managing similar work in past projects.  

 

The following schedule will govern consultant selection:  

 

Advertisement of RFQ / RFP    July 28, 2015  

Statements of Qualification and Proposals due  2:00 pm MDT on August 11, 2015  

Selection Committee to review proposals  August 18, 2015  

Contract Execution / Project Initiation   August 25, 2015  

 

Protest Procedures  

Protests will be accepted only from prospective contractors who would be directly and materially affected by the 

award, or failure to award a contract. Any protests shall be submitted in writing to the Project Manager, Levi 

Roberts at 1070 W. 1600 South, St. George, Utah 84770 and must include:  

 

 The name, address and telephone number of the protesting firm, and must be signed by a principal officer 

of the firm.  

 A detailed statement as to the nature of the protest.  

 

Protests will be accepted prior to Noon MST, August 21, 2014. Thereafter, protests will be returned to the protestor 

without action. The Selection Committee will review all protests to determine their merit and will forward a 

recommended response to the appropriate reviewing body. No contract will be awarded under this RFP until a 

decision on the protest is reached. Should award of the contract be delayed because of a protest all respondents to 

this RFP will be notified.  

 

Project Funding  

 

The available budget for the study is up to $80,000.  
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APPENDIX A 

 

ST GEORGE TO SPRINGDALE PUBLIC TRANSIT FEASIBILITY STUDY 

SCOPE OF WORK & DELIVERABLES 

1. Assessment of existing conditions 

 Review local, regional, and statewide plans affecting the proposed service area, 

including the Dixie Bus Rapid Transit Study and the Hurricane to Zion Canyon 

Transit Study   and other applicable plans and studies. 

 Complete an inventory of existing public and private transportation service 

providers. 

 Conduct stakeholder interviews and conduct public outreach concerning the 

study. 

 Identify existing annual and seasonal corridor traveler totals by user type and 

mode.  

2. Market Analysis: Identification of Transit Needs and Resources 

 Identify unmet travel needs in the corridor, including trips for access to jobs, 

services, recreation and other purposes. 

 Identify community partner participants, both public and private, willing to 

participate and contribute to the project.  

 Gauge the level of support and willingness to contribute from each entity. 

3. Estimation of Travel Demand 

 Utilize a generally accepted methodology to develop transit demand estimates for 

the corridor. 

 Account for both trips generated/attracted by residents and visitors. 

 Estimate the demand of trips generated by seniors, low income individuals, and 

persons with disabilities. 

 

 Deliverable: Existing Conditions, Market Analysis and Travel Demand 

Report 

 

4. Analysis of Transit Alternatives 

 Prepare and present a series of alternatives for transit service in the corridor. 

Identify local citizen and tourist components.  

 Present the advantages and disadvantages of each alternative. 

 Identify how well all unmet needs are addressed and/or satisfied by each 

alternative. 

 Include estimated costs and potential financing for each alternative. Identify local 

citizen and tourist components. 

 Deliverable: Transit Alternatives Analysis 

 

http://dixiempo.files.wordpress.com/2010/10/dixie_brt_feasibility_final.pdf
http://dixiempo.files.wordpress.com/2010/10/hurricane-to-zion-canyon_transit-study_final_08-31-10.pdf
http://dixiempo.files.wordpress.com/2010/10/hurricane-to-zion-canyon_transit-study_final_08-31-10.pdf
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5. Selection of Preferred alternative 

 Select a preferred alternative in consultation with community stakeholders and 

public input.  

 Perform a cost/benefit analysis of the preferred alternative. 

 Include details about preferred alternative, including route, schedule, stops, and 

service type.  

 Recommend a fare structure for the preferred alternative to maximize fare 

recovery, while servicing the target population (seniors, low-income, persons with 

disabilities). 

 Identify financing for preferred alternative, incorporating expected fare revenue, 

advertising, local, federal, and other funding sources. Separate local citizen public 

travel and tourist travel. 

 Deliverable: Cost/Benefit Analysis of preferred alternative 

 

6. Provide a “blueprint” to implement the preferred alternative 

 Provide step-by-step instructions to implement the preferred alternative. 

 In consultation with the community stakeholders and Five County Association of 

Governments staff, assign tasks to be completed to implement the service in the 

short term. 

 Recommend an approach for long-term service in the corridor (i.e. phasing)  

 Deliverable: Finalized Transit Feasibility Study 

i. 50 copies of final study and 1 electronic copy 

ii. Include all GIS data, pertinent to the recommended alternative. 

 

 

 

 

 

 

 

 

 

 



 

      7 
 

Appendix B 

 

UTAH DEPARTMENT OF TRANSPORTATION 

FEDERAL TRANSIT ADMINISTRATION 

Professional Services / A& E Clauses 

 

 

 

Contractor’s Capacity     The Contractor agrees to maintain or acquire sufficient legal, financial, technical 

and managerial capacity to (1) plan, manage, and complete the Project; (2) plan and carry out safety and security 

aspects of the project and (3) comply with the terms of the Approved Project Budget, the Project Schedules, and all 

applicable Federal laws, executive orders, regulations, directives, and published policies governing this Project.  The 

most current FTA Master Agreement is hereby incorporated by reference and made part of this Agreement.  The 

Contractor is an independent contractor with the Department.  This Agreement does not create any type of agency 

relationship, joint venture, or partnership between the Contractor and the Department.  Any periodic plan and 

specification review, construction inspection, or compliance oversight performed by the Department arising out of 

the performance of this agreement does not relieve the Contractor of its duty in the performance of this agreement or 

ensure compliance with acceptable standards. 

 

Cost of Project     The cost of the Project shall be in the amount indicated in the attached Project description 

and budget(s) and shall be borne in the manner described herein. The Contractor agrees that it will provide funds in 

the amount sufficient, together with the Grant, to assure payment of the actual Project cost.  The Contractor shall 

initiate and prosecute to completion all actions necessary to enable the Contractor to provide its share of the Project 

costs at or prior to the time that such funds are needed to meet Project costs.  The Contractor further agrees that no 

refund or reduction of the amount so provided will be made at the same time, unless there is at the same time a 

refund to the State of a proportional amount of the Grant.  The Contractor agrees that “Project Costs” eligible for 

federal participation must comply with the standards of OMB Circular A-87, Revised, “Cost Principles for State and 

Local Governments,” or OMB Circular A-122 Revised, “Cost Principles for Non-Profit Organizations,” whichever 

is appropriate.  Submit contractor’s budget and source and amounts of local share as indicated in Exhibit B.  If the 

contractor plans to request reimbursement for indirect costs, a cost allocation plan must be submitted to the 

Department prior to incurring any costs.  Prior to submission, the cost allocation plan must be approved by the 

cognizant Federal agency and updated annually for it to be acceptable.  If no plan is submitted which meets these 

requirements, indirect costs are not allowed.   

 

Procurement      The Contactor agrees to comply with applicable third party procurement requirements of 

49 U.S.C. chapter 53 and Federal laws in effect now or subsequently enacted; with applicable U.S. DOT third party 

procurement regulations at 49 C.F.R. § 18 or 49 C.F.R. § 19, and with other applicable Federal regulations 

pertaining to third party procurements and later amendments thereto.  The Contractor also agrees to follow the 

provisions of the most recent edition and revisions of FTA Circular 4220.1F, “Third Party Contracting Guidance,” 

except to the extent FTA determines otherwise in writing, and UDOT’s PTT Procurement Guide.  The Contractor 

agrees that it may not use FTA assistance to support its third party procurements unless its compliance with Federal 

laws and regulations is satisfactory. 

 

Use of Project Property     Use of project property must be in compliance with the Utah Department of 

Transportation State Management Plan.  The Contractor agrees that the project equipment and other property shall 

be used for the provision of planning service described in attached Exhibit A for the duration of its useful life. If, 

during such period, any project property is not used in this manner or is withdrawn from planning service, the 

Contractor shall immediately notify the Department and shall dispose of such project property in accordance with 

procedures as referenced in the current FTA Master Agreement and the Utah Department of Transportation State 

Management Plan. 

 

The Contractor shall keep satisfactory records with regard to the use of property and submit to the 

Department, upon request, such information as is required in order to assure compliance with this Section and shall 

immediately notify the Department in all cases where project property is used in a manner substantially different 

from that described in the Project Scope.  The Contractor shall maintain in amount and form satisfactory to the 
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Department such insurance or self- insurance as will be adequate to protect project property throughout the period of 

required use. 

 

During the period of contract performance, the Contractor shall maintain the project property at a high level 

of cleanliness, safety and mechanical soundness.  The Utah Department of Transportation State Management Plan 

requires the Contractor to have and implement a written project property maintenance plan.  The Department and 

FTA shall have the right to conduct periodic inspections for the purpose of confirming proper maintenance pursuant 

to the Section. 

 

The Department reserves the right to require the Contractor to restore project property or pay for damage to 

project property as a result of abuse or misuse of such property with the Contractor's knowledge and consent. 

 

Contracts Under This Agreement     Unless otherwise authorized in writing by the Department, the 

Contractor shall not assign any portion of the work to be performed under this Agreement, or execute any contract, 

amendment or change order thereto, or obligate itself in any manner with any third party with respect to its rights 

and responsibilities under this Agreement without the prior written concurrence of the Department.  All contracts 

must include all the same terms and conditions and provisions included in this Agreement.  However, the Contractor 

is responsible for ensuring that all work performed by subcontractor is insured under their insurance policy, or they 

require that the subcontractors meet the insurance provisions required under this Agreement.   

Contract Changes     Any proposed change in this contract shall be submitted to the Department for its prior 

approval. 

 

Interest of Members of or Delegates to Congress     No member or delegate to the Congress of the United 

States shall be admitted to any share or part of this contract or to any benefit arising there from. 

 

Prohibited Interest     No member, officer, or employee of the Contractor during their tenure or one year 

thereafter shall have any interest, direct or indirect, in this contract or the proceeds thereof.   

 

 State Lien     In order to protect the State’s interest and establish its right to claim property in the event of a 

bankruptcy or other creditor action against the Contractor, a security interest lien on all equipment, vehicles, project 

property, etc., purchased under this contract shall be obtained and properly recorded, showing the Department as the 

secured party.  In the event of inadvertent receipt of property title, the Contractor shall voluntarily return said title to 

the Department for proper lien processing. 

 

 Written Transactions     The Contractor agrees to refrain from executing any transfer of title, lease, 

lien, pledge, mortgage, encumbrance, third party contract, grant anticipation note, alienation, or other obligation that 

in any way would affect the Federal interest in any project real property or equipment. 

 

Indemnity     The Contractor agrees to hold harmless and indemnify the Department, its officers, employees 

and agents (“Indemnitees”) from and against all claims, suits, and costs including attorneys’ fees for injury or 

damages of any kind, arising out of Company’s negligent acts, errors or omissions in the performance of this 

contract, and from and against all claims, suits and costs including attorney’s fees for injury or damage of any kind, 

arising out of Indemnities failure to inspect, discover, correct or otherwise address any defect, dangerous condition 

or other condition created by or resulting from the contractor’s negligent acts, errors or omissions in the 

performance by the contractor or their subs at any tier within the scope of responsibilities of the contractor under this 

contract. 

 

Federal, State, And Local Law Disclaimer     The provisions of this contract shall be governed by the laws 

of the State of Utah.  Venue for any legal proceeding regarding this contract shall be in Salt Lake County, State of 

Utah.  The Contractor and those engaged by the Contractor shall comply with all Federal, State, and local laws, 

regulations and other legally binding requirements that pertain to services provided under this contract. 

 

Sub-Contractors    The Contractor shall include in all third party contracts and subcontracts entered into 

pursuant to this Agreement all of the above-required clauses and clauses required by Exhibit C.  In addition, the 
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following provision shall be included in any advertisement or invitation to bid for any procurement under this 

Agreement: 

 

 Statement of Financial Assistance     This contract is subject to a financial assistance contract between the 

State and the U.S. Department of Transportation. 

 

 Legal Notification     The Contractor shall attach the following statement to the deed/title of the property 

purchased or constructed under this contract to constitute legal notification: 

This vehicle/property was purchased in part with Federal funds from the Federal Transit Administration. 

 

Project Changes     Occasionally; during the course of this Project, it may become necessary to effect 

certain changes and/or modifications in the original application statements.  All such changes in budget, time, 

personnel, objective and scope shall be justified by the Contractor and forwarded to the Department for approval. 

 

Any extension in the scope of services required or increases in cost will require a fully executed 

supplemental agreement.  The supplemental agreement will establish the extent of changes, extensions, and 

modifications and the compensation therefore. 

 

Severability     If any provision or part of a provision of this Agreement is held to be unconstitutional, 

invalid, illegal, or unenforceable by a court of competent jurisdiction or as a result of any legislative action, such 

holding or action shall be strictly construed.  Furthermore, provided the parties are still able to retain all of the 

material benefits of their bargain hereunder, such provision shall be construed, limited, or if necessary, severed, but 

only to the extent necessary to eliminate such invalidity or unenforceability, and the other provisions of this 

Agreement shall remain unaffected and this Agreement shall be construed and enforced as if such provision in its 

original form and content had never comprised a part thereof. 

 

Status Verification System     State law mandates that any Contractor physically performing services 

provided under this Agreement must register and participate in the Status Verification System to verify the work 

eligibility status of the contractor’s new employees. 

 

No Third Party Beneficiaries     The parties enter in to this contract for the sole benefit of the parties, in 

exclusion of any third party, and no third party beneficiary is intended or created by the execution of this contract.  The 

Department and the Contractor each represent that the execution of the contract and the performance required under the 

contract are within their respective duly authorized powers.  

 

Changes in Project Performance     The Contractor agrees to notify the Department immediately, in writing, 

of any change in local law, conditions (including its legal, financial, or technical capacity), or any other event that 

may adversely affect the Contractor’s ability to perform the Project in accordance with the terms of the Agreement 

for the Project and the most current FTA Master Agreement.  The Contractor also agrees to notify the Department 

immediately, in writing, of any current or prospective major dispute, breach, default, or litigation that may adversely 

affect the Department’s or the Federal Government’s interests in the Project. 

 

Trafficking in Persons     To the extent applicable, the Contractor agrees to comply with, and assures the 

compliance of each third party contractor and subcontractor with, the requirements of the subsection 106(g) of the 

Trafficking Victims Protection Act of 2000 (TVPA), as amended, 22 U.S.C. § 7104(g), and the provisions of 

Subsection 3.g of the FTA Master Agreement consistent with U.S. OMB guidance, “Trafficking in Persons: Grants 

and Cooperative Agreements,” 2 C.F.R. Part 175. 

 

Geographic Information and Related Spatial Data     The Contractor agrees to implement the Project in 

accordance with of U.S. OMB Circular A-16, “Coordination of Geographic Information and Related Spatial Data 

Activities,” August 19, 2002, so that any Project activities involving spatial data or geographic information systems 

activities financed directly or indirectly, in whole or in part, with Federal assistance, are or will be consistent with 

the National Spatial Data Infrastructure promulgated by the Federal Geographic Data Committee, except to the 

extent that FTA determines otherwise in writing. 

 

Planning and Private Enterprise 
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(1)   General     The Contractor agrees to implement the Project in accordance with the following Federal planning 

and private enterprise provisions:  

  

(a)  U.S.C. §§ 5303, 5304, 5306, and 5323(a)(1);  

  

(b)   Joint FHWA/FTA regulations, “Statewide Transportation Planning; Metropolitan Transportation Planning,” 23 

C.F.R. Part 450 and 49 C.F.R. Part 613 and any amendments thereto. 

   

(2)   Governmental and Private Nonprofit Providers of Nonemergency Transportation     In addition to providing 

opportunities to participate in planning described in Subsection 26.1 of this Agreement, to the extent feasible, the 

Contractor agrees to comply with 49 U.S.C. § 5323(k), which affords governmental agencies and nonprofit 

organizations that receive Federal assistance for nonemergency transportation from Federal Government sources 

(other than U.S. DOT) an opportunity to be included in the design, coordination, and planning of transportation 

services.  

  

(3)   Infrastructure Investment     During the implementation of the Project, the Contractor agrees to take into 

consideration the recommendations of Executive Order No. 12803, “Infrastructure Privatization,” 31 U.S.C. § 501 

note, and Executive Order No. 12893, “Principles for Federal Infrastructure Investments,” 31 U.S.C. § 501 note. 

 

Audit and Inspection     The Contractor will permit the Department, the Comptroller General of the United States, 

and the Secretary of the United States Department of Transportation or their authorized representatives, to inspect all 

vehicles, facilities and equipment purchased by the Contractor as part of the Project, all transportation planning 

services rendered by the Contractor by the use of such vehicles and equipment, and all relevant Project data and 

records.  All payments made by the Contractor to the subcontractor for services required by this contract shall be 

subject to audit by the Department.  The Contractor shall also permit the above named persons to audit the books, 

records and accounts of the Contractor pertaining to the Project.  If the Contractor receives over $500,000 in Federal 

funds from all sources, the Contractor shall submit an audit to the Department annually, following the procedures in 

the Single Audit Act of 1996, Circular A-133. 

 

 Access to Records and Reports 

 

(1)   Establishment and Maintenance of Accounting Records     The Contractor shall establish and maintain, in 

accordance with requirements established by the Department, separate accounts for the Project, either 

independently or within its existing accounting system, to be known as the Project Account. 

 

(2)   Documentation of Project Costs     All charges to the Project Account shall be supported by properly 

executed invoices, contracts or vouchers evidencing in proper detail the nature and propriety of the charges, 

in accordance with the rules and regulations of the Department. 

 

(3)   Method of Payment   The Department, using FTA Grant Program 5304 appropriations, shall reimburse the 

Contractor for the Federal portions, as they are made available to the Department, of eligible expenses 

incurred in completing the Project. Reimbursement is contingent upon the availability of FTA 

appropriations to the State. In no event shall the total amount reimbursed by the Department hereunder 

exceed eligible available Federal funds for the Project.  Payment will be made by the Department on a 

reimbursable basis for actual costs incurred. The Contractor shall submit an original invoice detailing and 

supporting the costs incurred. Payment is subject to the submission to and approval by the Department of 

appropriate invoices, reports, and financial summaries. Any financial summaries submitted to the 

Department must include a record of the actual costs. Once the invoice has been approved by the 

Department, the Department shall submit the invoice for reimbursement from the FTA. Once the funds 

have been received from FTA and deposited with the State, the Department shall provide payment to the 

Contractor. 

 

(4)   Reports     The Contractor shall advise the Department regarding the progress of the Project at such times 

and in such manner as the Department may require including, but not limited to, meetings and interim 

reports. The minimum requirement for project reporting is detailed in Exhibit A. 
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The Contractor shall submit to the Department, at such time as may be required, such financial statements, 

data, records, contracts and other documents related to the Project as may be deemed necessary by the 

Department.   

 

(5) Articles of Incorporation     The Contractor agrees to maintain private non-profit eligibility (where 

applicable), as described in application for capital assistance, by retaining valid Articles of Incorporation 

and adhering to all State and Federal regulations concerning this issue and will continue to do so for the 

Contract duration. 

 

(6) Other Requirements      

 

(a)   Where the Contractor is not a State but a local government and is the FTA Recipient or a 

subgrantee of the FTA Recipient in accordance with 49 C.F.R. 18.36(i), the Contractor agrees to 

provide the Purchaser, the FTA Administrator, the Comptroller General of the United States or 

any of their authorized representatives access to any books, documents, papers and records of the 

Contractor which are directly pertinent to this contract for the purposes of making audits, 

examinations, excerpts and transcriptions.  Contractor also agrees, pursuant to 49 C.F.R. 633.17 to 

provide the FTA Administrator or his authorized representatives including any PMO Contractor 

access to Contractor's records and construction sites pertaining to a major capital project, defined 

at 49 U.S.C. 5302(a)1, which is receiving federal financial assistance through the programs 

described at 49 U.S.C. 5307, 5309 or 5311. 

 

(b)   Where the Contractor enters into a negotiated contract for other than a small purchase or under the 

simplified acquisition threshold and is an institution of higher education, a hospital or other non-

profit organization and is the FTA Recipient or a subgrantee of the FTA Recipient in accordance 

with 49 C.F.R. 19.48, Contractor agrees to provide the Purchaser, FTA Administrator, the 

Comptroller General of the United States or any of their duly authorized representatives with 

access to any books, documents, papers and record of the Contractor which are directly pertinent 

to this contract for the purposes of making audits, examinations, excerpts and transcriptions. 

 

(c)   Where any Contractor which is the FTA Recipient or a subgrantee of the FTA Recipient in 

accordance with 49 U.S.C. 5325(a) enters into a contract for a capital project or improvement 

(defined at 49 U.S.C. 5302(a)1) through other than competitive bidding, the Contractor shall make 

available records related to the contract to the Purchaser, the Secretary of Transportation and the 

Comptroller General or any authorized officer or employee of any of them for the purposes of 

conducting an audit and inspection. 

 

(d)   The Contractor agrees to permit any of the foregoing parties to reproduce by any means 

whatsoever or to copy excerpts and transcriptions as reasonably needed. 

 

(e)   The Contractor agrees to maintain all books, records, accounts and reports required under this 

contract for a period of not less than three years after the date of termination or expiration of this 

contract, except in the event of litigation or settlement of claims arising from the performance of 

this contract, in which case Contractor agrees to maintain same until the Purchaser, the FTA 

Administrator, the Comptroller General, or any of their duly authorized representatives, have 

disposed of all such litigation, appeals, claims or exceptions related thereto.  Reference 49 CFR 

18.39(i)(11). 

 

(f) Proof of Contractor’s compliance with licensing requirements shall be furnished to the 

Department upon request. 

 

Federal Changes     Contractor shall at all times comply with all applicable FTA regulations, policies, 

procedures and directives, including without limitation those listed directly or by reference in the Certifications and 

Assurances and the Master Agreement between the Department and FTA, as they may be amended or promulgated 
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from time to time during the term of this contract. Contractor’s failure to so comply shall constitute a material 

breach of this contract. 

 

Termination (according to 49 CFR § 18 and 19) 

 

(a)   Termination for Convenience     The State may terminate this contract, in whole or in part, at any time by 

written notice to the Contractor when it is in the Government’s best interest. If this contract is terminated, the State 

shall be liable only for payment under the payment provisions of this contract for services rendered before the 

effective date of termination. 

 

(b)   Termination for Default     The State may terminate this contract, or any portion of it, by serving a notice of 

termination on the Contractor. The notice shall state whether the termination is for convenience of the State or for 

the default of the Contractor. If the termination is for default, the notice shall state the manner in which the 

Contractor has failed to perform the requirements of the contract. The Contractor shall account for any property in 

its possession paid for from funds received from the State, or property supplied to the Contractor by the State. 

 

If, after termination for failure to fulfill contract obligations, it is determined that the Contractor was not in default, 

the rights and obligations of the parties shall be the same as if the termination had been issued for the convenience 

of the Recipient. 

 

(c)   Opportunity to Cure. The State in its sole discretion may, in the case of a termination for 

breach or default, allow the Contractor ten (10) days in which to cure the defect. In such case, 

the notice of termination will state the time period in which cure is permitted and other 

conditions. 

 

 If Contractor fails to remedy to State’s satisfaction the breach or default of any of the terms, 

covenants, or conditions of this Contract within ten (10) days after receipt by Contractor of 

written notice from State setting forth the nature of said breach or default, State shall have the 

right to terminate the Contract without any further obligation to Contractor. Any such 

termination for default shall not in any way operate to preclude State from also pursuing all 

available remedies against Contractor and its sureties for said breach or default.  

 

(d)   Waiver of Remedies for any Breach     No waiver by the Department or Contractor of any 

default shall constitute a waiver of the same default at a later time or of a different default.  In 

the event that State elects to waive its remedies for any breach by Contractor of any covenant, 

term or condition of this contract, such waiver by State shall not limit State’s remedies for any 

succeeding breach of that or of any other term, covenant, or condition of this Contract. 

  

Civil Rights Act of 1964     The following requirements apply to this contract: 

 

(1) Nondiscrimination Notice - In accordance with Title VI of the Civil Rights Act of 1964, 78 Stat. 252, 42 

U.S.C 2000d to 2000d-4 and the Title 49, Code of Federal Regulations.  All of the text except the final 

section, entitled “Incorporation of Provisions,” should be included in any contracts entered into by any 

contractor. 

  

During the performance of this contract, for itself, its assignees and successors in interest (hereinafter 

referred to as the “contractor”) agrees as follows: 

 

(a) COMPLIANCE WITH TITLE VI OF THE CIVIL RIGHTS ACT OF 1964 FOR FEDERAL-AID 

CONTRACTS 

 

1. Compliance with Regulations:  The contractor shall comply with the Regulation relative 

to nondiscrimination in Federally-assisted programs of the Department of Transportation 

(hereinafter, “DOT”) Title 49, Code of Federal Regulations, Part 21, as they may be 

amended from time to time, (hereinafter referred to as regulations), which are herein 

incorporated by reference and made a part of this contract. 
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2. Nondiscrimination:  The Contractor, with regard to the work performed by it during the 

contract, shall not discriminate on the grounds of race, color, sex, age, disability, income 

status, or national origin in the selection and retention of subcontractors, including 

procurements of materials and leases of equipment.  The contractor shall not participate 

either directly or indirectly in the discrimination prohibited by section 21.5 of the 

Regulations, including employment practices when the contract covers a program set 

forth in Appendix B of the Regulations. 

 

3. Solicitations for Subcontractors, Including Procurements of Materials and Equipment:  In 

all solicitations either by competitive bidding or negotiation made by the contractor for 

work to be performed under a subcontract, including procurements of materials or leases 

of equipment, each potential subcontractor or supplier shall be notified by the contractor 

of the contractor’s obligations under this contract and the Regulations relative to 

nondiscrimination on the grounds of race, color, sex, age, disability, income status, or 

national origin. 

 

4. Information and Reports:  The contractor shall provide all information and reports 

required by the Regulations or directives issued pursuant thereto, and shall permit access 

to its books, records, accounts, other sources of information, and its facilities as may be 

determined by the DEPARTMENT or the FTA to be pertinent to ascertain compliance 

with such Regulations, orders and instructions.  Where any information required of a 

contractor is in the exclusive possession of another who fails or refuses to furnish this 

information the contractor shall so certify to the DEPARTMENT or the FTA as 

appropriate, and shall set forth what efforts it has made to obtain the information. 

 

5. Sanctions for Noncompliance:  In the event of the contractor’s noncompliance with the 

nondiscrimination provisions of this contract, the DEPARTMENT shall impose such 

contract sanctions as it or the FTA may determine to be appropriate, including, but not 

limited to: 

 

a. Withholding of payments to the contractor under the contract until the contractor 

complies, and/or 

 

b. Cancellation, termination or suspension of the contract, in whole or in part. 

 

6. Incorporation of Provisions:  The contractor shall include the provisions of paragraphs (1) 

through (5) in every subcontract, including procurements of materials and leases of 

equipment, unless exempt by the Regulations, or directives issued pursuant thereto. 

 

The contractor shall take such action with respect to any subcontractor procurement as the DEPARTMENT or the 

FTA may direct as a means of enforcing such provisions including sanctions for noncompliance: Provided, however, 

that, in the event a contractor becomes involved in, or is threatened with litigation with a subcontractor or supplier as 

a result of such direction, the contractor may request the DEPARTMENT to enter into such litigation to protect the 

interests of the DEPARTMENT and, in addition, the contractor may request the United States to enter into such 

litigation to protect the interests of the United States. 

 

(2) Equal Employment Opportunity     The following equal employment opportunity requirements apply to this 

contract: 

 

(a) Race, Color, Creed, National Origin, Sex     In accordance with Title VII of the Civil 

Rights Act, as amended, 42 U.S.C. § 2000e, and Federal transit laws at 49 U.S.C. § 5332, the 

Contractor agrees to comply with all applicable equal employment opportunity requirements of 

U.S. Department of Labor (U.S. DOL) regulations, “Office of Federal Contract Compliance 

Programs, Equal Employment Opportunity, Department of Labor”, 41 C.F.R. Parts 60 et seg., 

(which implement Executive Order No.  11246, “Equal Employment Opportunity, as amended 
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by Executive Order No. 11375, “Amending Executive Order 11246 Relating to Equal 

Employment Opportunity”, 42 U.S.C. § 2000e note), and with any applicable Federal statutes, 

executive orders, regulations, and Federal policies that may in the future affect construction 

activities undertaken in the course of the Project.  The Contractor agrees to take affirmative 

action to ensure that applicants are employed, and that employees are treated during 

employment, without regard to their race, color, creed, national origin, sex, or age.  Such action 

shall include, but not be limited to, the following:  employment, upgrading, demotion or 

transfer, recruitment or advertising, layoff or termination, rates of pay or other forms of 

compensation, and selection for training, including apprenticeship.  In addition, the Contractor 

agrees to comply with any implementing requirements FTA may issue. 

  

(b) Age     In accordance with section 4 of the Age Discrimination in Employment Act of 

1967, as amended, 29 U.S.C. § 623 and Federal transit law at 49 U.S.C. § 5332, the Contractor 

agrees to refrain from discrimination against present and prospective employees for reason of 

age.  In addition, the Contractor agrees to comply with any implementing requirements FTA 

may issue. 

 

(c) Disabilities     In accordance with section 102 of the Americans with Disabilities Act, as 

amended, 42 U.S.C. §12112, the Contractor agrees that it will comply with the requirements of 

U.S. Equal Employment Opportunity Commission, “Regulations to Implement the Equal 

Employment Provisions of the Americans with Disabilities Act, “29 C.F.R. § 1630, pertaining 

to employment of persons with disabilities.  In addition, the Contractor agrees to comply with 

any implementing requirements FTA may issue. 

 

(3) The Contractor also agrees to include these requirements in each subcontract financed in 

whole or in part with Federal assistance provided by FTA, modified only if necessary to identify 

the affected parties. 

 

(4) Disadvantaged Business Enterprise 

 

(a)   This contract is subject to the requirements of Title 49, CFR § 26, Participation by Disadvantaged 

Business Enterprises in Department of Transportation Financial Assistance Programs.  The 

national goal for participation of Disadvantaged Business Enterprises (DBE) is  10 %.  The 

agency’s overall goal for DBE participation is  0.36  %.  See Attachment C for DBE Special 

Provisions and Assurance, Commitments, and Certifications. 
 

(5) Access to Services for Persons with Limited English Proficiency     The Contractor agrees to facilitate 

compliance with the policies of Executive Order No. 13166, “Improving Access to Services for Persons 

with Limited English Proficiency,” 42 U.S.C. § 2000d-1 note, and follow applicable provisions of U.S. 

DOT Notice, “DOT Policy Guidance Concerning Recipients’ Responsibilities to Limited English 

Proficiency (LEP) Persons,” 70 Fed. Reg. 74087, December 14, 2005, except to the extent that FTA 

determines otherwise in writing. 

 

Other Non-Discrimination Statutes     The Contractor agrees to comply with any other non-discrimination statute(s) 

that may apply to the Project. 

 

Breaches and Disputes Resolution     Disputes arising in the performance of this Contract which are not resolved by 

agreement of the parties shall be decided in writing by the authorized representative of the Department’s Director of 

Transit Plans and Programs.  This decision shall be final and conclusive unless within ten (10) days from the date of 

receipt of its copy, the Contractor mails or otherwise furnishes a written appeal to the Director of Transit Plans and 

Programs.  In connection with any such appeal, the Contractor shall be afforded an opportunity to be heard and to 

offer evidence in support of its position.  The decision of the Director of Transit Plans and Programs shall be binding 

upon the Contractor and the Contractor shall abide by the decision.  The Contractor agrees to establish a written 

process whereby any protests, disputes, or conflicts arising out of the Section 5304 program will be properly heard 

and settled with proper notification given to the Department. 
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Energy Conservation Requirements     Contractor shall at all times comply with all applicable FTA regulations, 

policies, procedures and directives, including without limitation those listed directly or by reference in the Master 

Agreement between the Department and FTA, as they may be amended or promulgated from time to time during the 

term of this contract. Contractor’s failure to so comply shall constitute a material breach of this contract. 

 

 Clean Water     The Contractor agrees to comply with all applicable standards, orders or regulations issued 

pursuant to the Federal Water Pollution Control Act, as amended, 33 U.S.C. 1251 et seq.  The Contractor agrees to 

report each violation to the Department and understands and agrees that the Department will in turn, report each 

violation as required to assure notification to FTA and the appropriate EPA Regional Office.   

 

 Clean Air     Contractor agrees to comply with all applicable standards, orders or regulations issued 

pursuant to the Clean Air Act, as amended, 42 U.S.C.  §§ 7401 et seq.  The Contractor agrees to report each 

violation to the Department and understands and agrees that the Department will, in turn, report each violation as 

required to assure notification to FTA and the appropriate EPA Regional Office.   

 

No Obligation by the Federal Government to Third Parties     The Department and the Contractor acknowledge and 

agree that notwithstanding any concurrence by the Federal Government in or approval of the solicitation or award of 

the underlying contract, absent the express written consent by the Federal Government, the Federal Government is 

not a party to this contract and shall not be subject to any obligations or liabilities to the Department, Contractor, or 

any other party (whether or not a party to that contract) pertaining to any matter resulting from the underlying 

contract. The Contractor agrees to include the above clauses in each subcontract financed in whole or in part with 

federal assistance provided by FTA.  It is further agreed that the clause shall not be modified, except to identify the 

subcontractor who will be subject to its provisions. 

 

Program Fraud and False or Fraudulent Statements or Related Acts  

 

(1)   The Contractor acknowledges that the provisions of the Program Fraud Civil Remedies Act of 1986, as 

amended, 31 U.S.C. §§ 3801 et seg and U.S. DOT regulations, “Program Fraud Civil Remedies,” 49 CFR Part 31, 

apply to its actions pertaining to this Project.  Upon execution of the underlying contract, the Contractor certifies or 

affirms, the truthfulness and accuracy of any statement it has made, it makes, it may make, or causes to be made, 

pertaining to the underlying contract or the FTA assisted project for which this contract work is being performed.  In 

addition to other penalties that may be applicable, the Contractor further acknowledges that if it makes, or causes to 

be made, a false, fictitious, or fraudulent claim, statement, submission, or certification, the Federal Government 

reserves the right to impose the penalties of the Program Fraud Civil Remedies Act of 1986 on the Contractor to the 

extent the Federal Government deems appropriate. 

 

(2)   The Contractor also acknowledges that if it makes, or causes to be made, a false, fictitious, or fraudulent 

claim, statement, submission, or certification to the Federal Government under a contract connected with a project 

that is financed in whole, or in part with Federal assistance originally awarded by FTA under the authority of 49 

U.S.C. § 5307, the Government reserves the right to impose the penalties of 18 U.S.C.  § 1001 and 49 U.S.C. § 5707 

(n) (1) on the Contractor, to the extent the Federal Government deems appropriate. 

 

(3)   The Contractor agrees to include the above two clauses in each subcontract financed in whole or in part 

with Federal Assistance provided by FTA.  It is further agreed that the clauses shall not be modified, except to 

identify the subcontractor who will be subject to the provisions. 

 

Lobbying     Contractors who apply or bid for an award of $100,000 or more shall file the certification required by 

49 CFR part 20, “New Restrictions on Lobbying.”  Each tier certifies to the tier above that it will not and has not 

used Federal appropriated funds to pay any person or organization for influencing or attempting to influence an 

officer or employee of any agency, a member of Congress, officer or employee of Congress, or an employee of a 

member of Congress in connection with obtaining any Federal contract, grant or any other award covered by 31 

U.S.C. 1352.  Each tier shall also disclose the name of any registrant under the Lobbying Disclosure Act of 1995, 

who has made lobbying contacts on its behalf with non-Federal funds with respect to that Federal contract, grant or 

award covered by 31 U.S.C. 1352.  Such disclosures are forwarded from tier to tier up to the State.  See Attachment 

B for certification. 
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Incorporation of FTA Terms     The preceding provisions include, in part, certain Standard Terms and Conditions 

required by Department of Transportation (DOT), whether or not expressly set forth in the preceding contract 

provisions.  All contractual provisions required by DOT, as set forth in FTA Circular 4220.1F, are hereby 

incorporated by reference.  Anything to the contrary herein notwithstanding, all FTA mandated terms shall be 

deemed to control in the event of a conflict with other provisions contained in this Agreement.  The Contractor shall 

not perform any act, fail to perform any act, or refuse to comply with any Department requests, which would cause 

the Department to be in violation of the FTA terms and conditions. 

 

Government-Wide Debarment and Suspension     This contract is a covered transaction for purposes of 2 CFR Part 

180. As such the Contractor is required to verify that none of the Contractor, its principals, as defined at 2 CFR 180, 

or affiliates, as defined at 2 CFR 180, are excluded or disqualified as defined at 2 CFR 180.  At a minimum, the 

Contractor must review the Excluded Parties Listing System to ensure that excluded parties do not participate in 

covered transactions. 

 

The Contractor is required to comply with 2 CFR 180 and must include the requirement to comply with 2 CFR 180 

in any lower tier covered transaction it enters into. 

 

Sub-recipient will submit debarment and suspension certification.   

 

Contract Work Hours and Safety Standards 

 

(1)  Overtime requirements - No Contractor or subcontractor contracting for any part of the contract work 

which may require or involve the employment of laborers or mechanics shall require or permit any such 

laborer or mechanic in any workweek in which he or she is employed on such work to work in excess of 

forty hours in such workweek unless such laborer or mechanic receives compensation at a rate not less than 

one and one-half times the basic rate of pay for all hours worked in excess of forty hours in such 

workweek.  

 

(2)  Violation; liability for unpaid wages; liquidated damages - In the event of any violation of the clause set 

forth in paragraph (1) of this section the Contractor and any subcontractor responsible therefor shall be 

liable for the unpaid wages.  In addition, such Contractor and subcontractor shall be liable to the United 

States for liquidated damages.  Such liquidated damages shall be computed with respect to each individual 

laborer or mechanic, including watchmen and guards, employed in violation of the clause set forth in 

paragraph (1) of this section, in the sum of $10 for each calendar day on which such individual was 

required or permitted to work in excess of the standard workweek of forty hours without payment of the 

overtime wages required by the clause set forth in paragraph (1) of this section.  

 

(3)  Withholding for unpaid wages and liquidated damages - The Department shall upon its own action or upon 

written request of an authorized representative of the Department of Labor withhold or cause to be withheld, from 

any moneys payable on account of work performed by the Contractor or subcontractor under any such contract or 

any other Federal contract with the same prime contractor, or any other federally-assisted contract subject to the 

Contract Work Hours and Safety Standards Act, which is held by the same prime Contractor, such sums as may be 

determined to be necessary to satisfy any liabilities of such Contractor or subcontractor for unpaid wages and 

liquidated damages as provided in the clause set forth in paragraph (2) of this section.  

 

(4)  Subcontracts - The Contractor or subcontractor shall insert in any subcontracts the clauses set forth in 

paragraphs (1) through (4) of this section and also a clause requiring the subcontractors to include these clauses in 

any lower tier subcontracts.  The prime Contractor shall be responsible for compliance by any subcontractor or 

lower tier subcontractor with the clauses set forth in paragraphs (1) through (4) of this section. 

 

Recycled Products     Contractor agrees to comply with all the requirements of Section 6002 of the Resource 

Conservation and Recovery Act (RCRA), as amended (42 U.S.C. 6962), including but not limited to the regulatory 

provisions of 40 CFR Part 247, and Executive Order 12873, as they apply to the procurement of the items 

designated in Subpart B of 40 CFR Part 247. 
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ADA Access     The Contractor agrees to comply with the requirements of 49 U.S.C. § 5301(d) which expresses the 

Federal policy that the elderly and persons with disabilities have the same right as other persons to use mass 

transportation service and facilities, and that special efforts shall be made in planning and designing those services 

and facilities to implement those policies. The Contractor also agrees to comply with all applicable requirements of 

section 504 of the Rehabilitation Act of 1973, as amended, 29 U.S.C. § 794, which prohibits discrimination on the 

basis of handicaps, and with the Americans with Disabilities Act of 1990 (ADA), as amended, 42 U.S.C. §§ 12101 

et seq., which requires the provision of accessible facilities and services, and with the following Federal regulations, 

including any amendments thereto:  

 

1. U.S. DOT regulations, “Transportation Services for Individuals with Disabilities (ADA),” 49 C.F.R. Part 

37;  

2. U.S. DOT regulations, “Nondiscrimination on the Basis of Handicap in Programs and Activities Receiving 

or Benefiting from Federal Assistance,” 49 C.F.R. Part 27;  

3. Joint U.S. Architectural and Transportation Barriers Compliance Board/U.S. DOT regulations, “Americans 

with Disabilities (ADA) Accessibility Specifications for Transportation Vehicles,” 36 C.F.R. Part 1192 and 

49 C.F.R. Part 38;  

4. U.S. DOJ regulations, “Nondiscrimination on the Basis of Disability in State and Local Government 

Services,” 28 C.F.R. Part 35;  

5. U.S. DOJ regulations, “Nondiscrimination on the Basis of Disability by Public Accommodations and in 

Commercial Facilities,” 28 C.F.R. Part 36;  

6. U.S. GSA regulations, “Accommodations for the Physically Handicapped’” 41 C.F.R. Subpart 101-19; 

U.S. Equal Employment Opportunity Commission, “Regulations to Implement the Equal Employment 

Provisions of the Americans with Disabilities Act,” 29 C.F.R. Part 1630;  

7. U.S. Federal Communications Commission regulations, “Telecommunications Relay Services and Related 

Customer Premises Equipment for the Hearing and Speech Disabled,” 47 C.F.R. Part 64, Subpart F;  

8. FTA regulations, “Transportation for Elderly and Handicapped Persons,” 49 C.F.R. Part 609;  

9. And any implementing requirements FTA may issue.  

 

Cargo Preference - Use of United States-Flag Vessels     The Contractor agrees: a. to use privately owned United 

States-Flag commercial vessels to ship at least 50 percent of the gross tonnage (computed separately for dry bulk 

carriers, dry cargo liners, and tankers) involved, whenever shipping any equipment, material, or commodities 

pursuant to the underlying contract to the extent such vessels are available at fair and reasonable rates for United 

States-Flag commercial vessels; b. to furnish within 20 working days following the date of loading for shipments 

originating within the United States or within 30 working days following the date of leading for shipments 

originating outside the United States, a legible copy of a rated, "on-board" commercial ocean bill-of -lading in 

English for each shipment of cargo described in the preceding paragraph to the Division of National Cargo, Office 

of Market Development, Maritime Administration, Washington, DC 20590 and to the FTA recipient (through the 

contractor in the case of a subcontractor's bill-of-lading.) c. to include these requirements in all subcontracts issued 

pursuant to this contract when the subcontract may involve the transport of equipment, material, or commodities by 

ocean vessel. 

 

Fly America     The Contractor agrees to comply with 49 U.S.C. 40118 (the “Fly America” Act) in accordance with 

the General Services Administration’s regulations at 41 CFR Part 301-10, which provide that recipients and 

subrecipients of Federal funds and their contractors are required to use U.S. Flag air carriers for U.S Government-

financed international air travel and transportation of their personal effects or property, to the extent such service is 

available, unless travel by foreign air carrier is a matter of necessity, as defined by the Fly America Act.  The 

Contractor shall submit, if a foreign air carrier was used, an appropriate certification or memorandum adequately 

explaining why service by a U.S. flag air carrier was not available or why it was necessary to use a foreign air 

carrier and shall, in any event, provide a certificate of compliance with the Fly America requirements.  The 

Contractor agrees to include the requirements of this section in all subcontracts that may involve international air 

transportation. 

 

National ITS Architecture To the extent applicable, the Contractor agrees to conform to the National Intelligent 

Transportation Systems (ITS) Architecture and Standards as required by section 5307 (c) of SAFETEA-LU, 23 

U.S.C. Part 512 note, FTA Notice, “FTA National ITS Architecture Policy on Transit Projects,” 66 Fed. Reg. 1455 
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et seq.; January 8, 2001, and later published policies or implementing directives FTA may issue, except to the extent 

FTA determines otherwise in writing. 

 

 

Rights in Data     This following requirements apply to each contract involving experimental, developmental or 

research work: 

 

(1) The term "subject data" used in this clause means recorded information, whether or not copyrighted, that is 

delivered or specified to be delivered under the contract.  The term includes graphic or pictorial delineation 

in media such as drawings or photographs; text in specifications or related performance or design-type 

documents; machine forms such as punched cards, magnetic tape, or computer memory printouts; and 

information retained in computer memory. Examples include, but are not limited to: computer software, 

engineering drawings and associated lists, specifications, standards, process sheets, manuals, technical 

reports, catalog item identifications, and related information.  The term "subject data" does not include 

financial reports, cost analyses, and similar information incidental to contract administration. 

 

(2)  The following restrictions apply to all subject data first produced in the performance of the contract: 

 

(a)  Except for its own internal use, the Contractor may not publish or reproduce subject data in whole 

or in part, or in any manner or form, nor may the Contractor authorize others to do so, without the 

written consent of the Federal Government, until such time as the Federal Government may have 

either released or approved the release of such data to the public; this restriction on publication, 

however, does not apply to any contract with an academic institution.  

 

(b)  In accordance with 49 C.F.R. § 18.34 and 49 C.F.R. § 19.36, the Federal Government reserves a 

royalty-free, non-exclusive and irrevocable license to reproduce, publish, or otherwise use, and to 

authorize others to use, for "Federal Government purposes," any subject data or copyright 

described in subsections (2)(b)1 and (2)(b)2 of this clause below.  As used in the previous 

sentence, "for Federal Government purposes," means use only for the direct purposes of the 

Federal Government.  Without the copyright owner's consent, the Federal Government may not 

extend its Federal license to any other party. 

 

1.   Any subject data developed under that contract, whether or not a copyright has been 

obtained; and  

 

2.   Any rights of copyright purchased by the Contractor using Federal assistance in whole or 

in part provided by FTA. 

 

(c)  When FTA awards Federal assistance for experimental, developmental, or research work, it is 

FTA's general intention to increase transportation knowledge available to the public, rather than to 

restrict the benefits resulting from the work to participants in that work.  Therefore, unless FTA 

determines otherwise, the Contractor performing experimental, developmental, or research work 

required by the underlying contract agrees to permit FTA to make available to the public, either 

FTA's license in the copyright to any subject data developed in the course of that contract, or a 

copy of the subject data first produced under the contract for which a copyright has not been 

obtained.  If the experimental, developmental, or research work, which is the subject of the 

underlying contract, is not completed for any reason whatsoever, all data developed under that 

contract shall become subject data as defined in subsection (a) of this clause and shall be delivered 

as the Federal Government may direct.  This subsection (c), however, does not apply to 

adaptations of automatic data processing equipment or programs for the Contractor's use whose 

costs are financed in whole or in part with Federal assistance provided by FTA for transportation 

capital projects. 

 

(d)  Unless prohibited by state law, upon request by the Federal Government, the Contractor agrees to 

indemnify, save, and hold harmless the Federal Government, its officers, agents, and employees 

acting within the scope of their official duties against any liability, including costs and expenses, 
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resulting from any willful or intentional violation by Contractor of proprietary rights, copyrights, 

or right of privacy, arising out of the publication, translation, reproduction, delivery, use, or 

disposition of any data furnished under that contract.  The Contractor shall be required to 

indemnify the Federal Government for any such liability arising out of the wrongful act of any 

employee, official, or agents of the Federal Government.  

 

(e) Nothing contained in this clause on rights in data shall imply a license to the Federal Government 

under any patent or be construed as affecting the scope of any license or other right otherwise 

granted to the Federal Government under any patent. 

 

(f)  Data developed by the Contractor and financed entirely without using Federal assistance provided 

by the Federal Government that has been incorporated into work required by the underlying 

contract is exempt from the requirements of subsections (b), (c), and (d) of this clause, provided 

that the Contractor identifies that data in writing at the time of delivery of the contract work.  

 

(g)  Unless FTA determines otherwise, the Contractor agrees to include these requirements in each 

subcontract for experimental, developmental, or research work financed in whole or in part with 

Federal assistance provided by FTA.  

 

(3)  Unless the Federal Government later makes a contrary determination in writing, irrespective of the 

Contractor's status (i.e., a large business, small business, state government or state instrumentality, local 

government, nonprofit organization, institution of higher education, individual, etc.), the Contractor agrees 

to take the necessary actions to provide, through FTA, those rights in that invention due the Federal 

Government as described in U.S. Department of Commerce regulations, "Rights to Inventions Made by 

Nonprofit Organizations and Small Business Firms Under Government Grants, Contracts and Cooperative 

Agreements," 37 C.F.R. Part 401.  

 

(4)  The Contractor also agrees to include these requirements in each subcontract for experimental, 

developmental, or research work financed in whole or in part with Federal assistance provided by FTA. 

 

Patent Rights     The following requirements apply to each contract involving experimental, developmental, or 

research work: 

 

(1)  General - If any invention, improvement, or discovery is conceived or first actually reduced to practice in 

the course of or under the contract, and that invention, improvement, or discovery is patentable under the 

laws of the United States of America or any foreign country, the Contractor agrees to take actions 

necessary to provide immediate notice and a detailed report to the party at a higher tier until FTA is 

ultimately notified. 

 

(2)  Unless the Federal Government later makes a contrary determination in writing, irrespective of the 

Contractor's status (a large business, small business, state government or state instrumentality, local 

government, nonprofit organization, institution of higher education, individual), the Contractor agrees to 

take the necessary actions to provide, through FTA, those rights in that invention due the Federal 

Government as described in U.S. Department of Commerce regulations, "Rights to Inventions Made by 

Nonprofit Organizations and Small Business Firms Under Government Grants, Contracts and Cooperative 

Agreements," 37 C.F.R. Part 401.  

 

(3)  The Contractor also agrees to include the requirements of this clause in each subcontract for experimental, 

developmental, or research work financed in whole or in part with Federal assistance provided by FTA. 
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ATTACHMENT B-1 

 

To be completed by Contractor, third party contractors, and lower tier subcontractors. 

 

DEBARMENT AND SUSPENSION CERTIFICATION 

(LOWER TIER COVERED TRANSACTION) 
 

 

(To be submitted with a bid or Offer exceeding the small purchase threshold for Federal assistance programs.) 

 

 

The prospective lower tier participant (Bidder/Proposer) certifies by submission of this Offer, that neither it nor its 

principals, as defined at 2 CFR § 180, or affiliates, as defined at 2 CFR 180, are excluded or disqualified as defined 

at 2 CFR § 180. 

 

 

By signing and submitting its bid or proposal, the bidder or proposer certifies as follows: 

 

The certification in this clause is a material representation of fact relied upon by____________________________. 

If it is later determined that the bidder or proposer knowingly rendered an erroneous certification, in addition to 

remedies available to ___________________________, the Federal Government may pursue available remedies, 

including but not limited to suspension and/or debarment. The bidder or proposer agrees to comply with the 

requirements of 2 CFR § 180 while this offer is valid and throughout the period of any contract that may arise from 

this offer. The bidder or proposer further agrees to include a provision requiring such compliance in its lower tier 

covered transactions. 

 

 

 

_______________________________Signature of Bidder or Proposer’s  

Authorized Official 

 

 

________________________________Name and Title of Bidder or Proposer’s  

   Authorized Official 

 

 

________________________________ Date 
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ATTACHMENT B-2 

 

To be completed by Contractor, third party contractors, and lower tier subcontractors should this award be over 

$100,000. 

 

LOBBYING CERTIFICATE 
 

Certification for Contracts, Grants, Loans, and Cooperative Agreements 

The undersigned certifies, to the best of his or her knowledge and belief, that: 

(1) No Federal appropriated funds have been paid or will be paid, by or on behalf of the undersigned, to any person 

for influencing or attempting to influence an officer or employee of an agency, a Member of Congress, an officer or 

employee of Congress, or an employee of a Member of Congress in connection with the awarding of any Federal 

contract, the making of any Federal grant, the making of any Federal loan, the entering into of any cooperative 

agreement, and the extension, continuation, renewal, amendment, or modification of any Federal contract, grant, 

loan, or cooperative agreement. 

(2) If any funds other than Federal appropriated funds have been paid or will be paid to any person for influencing or 

attempting to influence an officer or employee of any agency, a Member of Congress, an officer or employee of 

Congress, or an employee of a Member of Congress in connection with this Federal contract, grant, loan, or 

cooperative agreement, the undersigned shall complete and submit Standard Form-LLL, “Disclosure Form to Report 

Lobbying,” in accordance with its instructions. 

(3) The undersigned shall require that the language of this certification be included in the award documents for all 

subawards at all tiers (including subcontracts, subgrants, and contracts under grants, loans, and cooperative 

agreements) and that all subrecipients shall certify and disclose accordingly. 

This certification is a material representation of fact upon which reliance was placed when this transaction was made 

or entered into. Submission of this certification is a prerequisite for making or entering into this transaction imposed 

by section 1352, title 31, U.S. Code. Any person who fails to file the required certification shall be subject to a civil 

penalty of not less than $10,000 and not more than $100,000 for each such failure. 

Statement for Loan Guarantees and Loan Insurance 

The undersigned states, to the best of his or her knowledge and belief, that: 

If any funds have been paid or will be paid to any person for influencing or attempting to influence an officer or 

employee of any agency, a Member of Congress, an officer or employee of Congress, or an employee of a Member 

of Congress in connection with this commitment providing for the United States to insure or guarantee a loan, the 

undersigned shall complete and submit Standard Form-LLL, “Disclosure Form to Report Lobbying,” in accordance 

with its instructions. 

Submission of this statement is a prerequisite for making or entering into this transaction imposed by section 1352, 

title 31, U.S. Code. Any person who fails to file the required statement shall be subject to a civil penalty of not less 

than $10,000 and not more than $100,000 for each such failure. 

 

THE CONTRACTOR CERTIFIES OR AFFIRMS THE TRUTHFULNESS AND ACCURACY OF EACH 

STATEMENT OF ITS CERTIFICATION AND DISCLOSURE, IF ANY.  IN ADDITION, THE CONTRACTOR 
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UNDERSTANDS AND AGREES THAT THE PROVISIONS OF 31. U.S.C A 3801 et seq., APPLY TO THIS 

CERTIFICATION AND DISCLOSURE, IF ANY. 

 

 

 

Signature of Contractor’s Authorized Official ___________________________________ 

 

Name and Title of Contractor’s Authorized Official_______________________________ 

 

___________________________________ 

 

Date_____________________________________ 
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ATTACHMENT B-3 

 

To be completed by Contractor or third party contractor, whichever party is responsible for meeting DBE goal. 

 

Bid Conditions 

DISADVANTAGED BUSINESS ENTERPRISE (DBE) 

 

The Utah Department of Transportation (UDOT) is hereinafter referred to as “Department”. 

 

The agency receiving funds, or the subrecipient, is hereinafter referred to as “Contractor”. 

 

Note these bid conditions do not apply to Transit Vehicle Manufacturers who have submitted required DBE 

information to FTA and have been certified by FTA. 

 

POLICY      

    

“Policy Statement” 

 

It is the policy of the DEPARTMENT to take all necessary and reasonable actions to ensure that DBEs as 

defined herein shall have equal opportunity to participate in the performance of contracts financed in whole 

or in part with US Department of Transportation (DOT) funds under this agreement as modified herein. 

 

“Objectives” 

 

The objectives of this policy are to: 

 

1. Ensure nondiscrimination in the award and administration of DOT assisted contracts; 

 

2. Create a level playing field on which DBEs can compete fairly for DOT assisted contracts; 

 

3. Ensure that the DBE program is narrowly tailored in accordance with applicable law; 

 

4. Ensure that only firms that fully meet 49 CFR 26 eligibility standards are permitted to participate 

as DBEs; 

 

5. Remove barriers to the participation of DBEs in Federal aid contracts; 

 

6. Assist the development of firms that can compete successfully in the marketplace outside the DBE 

program; and 

 

7. Provide appropriate flexibility in establishing and providing opportunities for DBEs. 

 

“Responsibilities” 

 

Implementation of the DBE Program is accorded the same priority as compliance with all other legal 

obligations incurred by the DEPARTMENT in financial assistance agreements with DOT. 

 

1. The Civil Rights Manager shall be the DBE liaison officer, who shall have direct, independent 

access to the Executive Director concerning DBE program matters.  The Contractor is responsible 

for implementing all aspects of the DBE program and for supervising DBE participation.  The 

Contractor must assign adequate staff to administer the DBE program. 

 

2. The DEPARTMENT is responsible for oversight of the DBE program implementation and DBE 

participation covered by the Contract. 
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DBE BID AND PERFORMANCE CONDITIONS 

 

“Obligations” 

 

The contractor, subcontractor, service provider, or supplier at any lower tier shall not discriminate on the 

basis of race, color, national origin, or sex in the performance of this contract.  The contractor shall carry 

out applicable requirements of 49 CFR Part 26 in the award and administration of DOT-assisted contracts.  

Failure by the contractor to carry out these requirements is a material breach of this contract, which may 

result in the termination of this contract or such other remedy as the DEPARTMENT deems appropriate. 

 

“Assurances” 

 

Each contract between the DEPARTMENT and the Contractor and each subcontract at any lower tier must 

include the following assurance: 

 

The contractor, sub recipient or subcontractor shall not discriminate on the basis of race, color, 

national origin, or sex in the performance of this contract.  The contractor shall carry out 

applicable requirements of 49 CFR 26 in the award and administration of DOT-assisted contracts.  

Failure by the contractor to carry out these requirements is a material breach of this contract, 

which may result in the termination of this contract or such other remedy as the DEPARTMENT 

deems appropriate. 

 

A. CONTRACT GOAL 

 

1. The DEPARTMENT has determined that one or more can reasonably be expected to compete for 

the work contained in the proposal for this project.  It is, therefore, the goal of the 

DEPARTMENT that DBE firms shall have an affirmative action opportunity to contract for the 

following percentage of work under this contract: 

 

a. If the indicated DBE percent of the CONTRACT DBE GOAL is greater than 0.0 percent, 

complete Part A of the DBE BID ASSURANCE AND COMMITMENT.  Refer to 

Bidding Requirements, Section D, Subsection 1,a, of this Special Provision.  (The 

commitment dollar amount up to the amount of the assigned goal is Race Conscious DBE 

participation.  Any commitment dollar amount in excess of the assigned goal is Race 

Neutral Participation.) 

 

b. If the indicated DBE percent of the CONTRACT DBE GOAL is 0.0 percent complete Part 

B of the DBE BID ASSURANCE AND COMMITMENT.  Refer to Bidding 

Requirements, Section D, Subsection 1,b, of this Special Provision.  (Any commitment to 

a DBE is Race Neutral Participation.) 

 

   CONTRACT DBE GOAL:      0    Percent 

  

 2. GOALS 

 

  a. GOAL FOR BID EVALUATION 

 

The above entered DBE percentage is a goal for bid evaluation to determine 

responsiveness of the proposal as it relates to this specification.  Percentages for bidding 

purposes shall be calculated using dollar values and quantities as shown in proposals 

received for this project.  Bidders shall compute the percentage of their DBE commitment 

by dividing the dollar amount of subcontract work that is being committed to certified 

DBE firms by the total dollar amount of the proposal.  This will be the percentage of their 

DBE commitment. 

 

b. RACE CONSCIOUS GOAL 
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DBE participation on projects that are assigned a Goal for Bid Evaluation that is greater 

than 0.0 percent is race conscious and the DBE commitment becomes a contract 

specification upon award.  The Bidder must submit with its Bid Proposal a DBE 

Commitment, included in Part A, that indicates: 

 

   (1) Name of DBE firm 

(2) Work items to be performed 

(3) Total dollar amount of commitment 

     

If the DBE commitment does not meet or exceed the assigned goal, the Bidder must 

submit with the Bid Proposal documentation of good faith efforts. 

 

c. RACE NEUTRAL GOAL 

 

DBE participation on projects that are assigned 0.0 percent Goal for Bid Evaluation is 

race neutral and does not become a contract specification upon award. The Bidder must 

take equal opportunity action to allow DBEs to compete for and perform on subcontracts.  

Only work classifications that the Bidder will subcontract need to be considered in 

evaluating equal opportunity action in the bid preparation. Contacts that have been made 

with DBE firms regarding potential work to be subcontracted and the results of such 

contacts are to be submitted with the prepared Bid Proposal and contain: 

 

(1) The work classifications that will be subcontracted. 

(2) DBE firms contacted. 

(3) Result of contact 

(4) Name of anticipated DBE subcontractor(s) 

(5) Anticipated work items to be performed by DBEs. 

(6) Anticipated dollar amount of subcontract(s). 

    

The Race Neutral DBE Documentation is required to document equal opportunity action 

and to assist the DEPARTMENT with DBE reporting and DBE goal setting.     

 

d. GOAL FOR CONTRACT PERFORMANCE 

 

The Bidder’s DBE Commitment becomes an attachment to the Bid Proposal and is a 

condition of award, and thereby becomes a contract specification.  Upon award, this Race 

Conscious DBE Commitment also becomes the minimum goal for contract performance. 

 

Commitments to DBEs that exceed the Goal for Bid Evaluation will be considered as 

both race conscious and race neutral.  The dollar amount of the Goal for Bid Evaluation 

will be considered to be race conscious participation.  Any dollar amounts in excess of 

the Goal for Bid Evaluation will be considered as race neutral participation. 

    

It is the intent of this Special Provision that the DBE Firm(s) listed for race conscious 

participation, as a minimum level of participation, will perform to the extent indicated in 

the Bidder's DBE Commitment.   The minimum level of DBE participation includes: 

 

   (1) Indicated DBE firm(s), 

(2) Indicated work item(s)   (bid items), 

(3) Indicated total dollar amounts. 

 

Listed bid items shall be considered to be committed in their entirety unless Bidders 

designate otherwise in their DBE Commitment.  If the DBE will perform only a part of 

the bid item, i.e., haul only, the Bidder must indicate what part the DBE will perform 

(Partial Performance).  If the DBE will perform only a part of the quantity of the bid 
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item, the Bidder must indicate the estimated quantity of the work to be performed by the 

DBE (Partial Quantity). 

 

Substitutions of DBE subcontractor(s), work item(s), or decreases of total dollar 

amount(s) as indicated in the Bidder's DBE Commitment will not be allowed without 

prior submission of written justification to the DEPARTMENT and approval of the 

DEPARTMENT Civil Rights Manager. 

 

After award of a contract, substitutions will not be allowed without prior submission of 

a written “hold harmless” statement from the DBE. 

 

Any change by the Contractor in the DBE Commitment requires that the change is 

approved and documented by the DEPARTMENT Civil Rights Manager. 

 

Substitution of race neutral participation in excess of the Goal for Bid Evaluation 

requires equal opportunity efforts to substitute with other DBE participation. 

  

 

 

DEPARTMENT or Contractor generated decreases due to quantity changes in individual 

bid items do not require prior approval of the DEPARTMENT Civil Rights Manager—but 

must be fully justified by the Contractor at the conclusion of the project.  The 

Contractor’s justification shall show the total estimated quantity, the final pay quantity as 

shown on the final estimate invoice, the quantity of the under-run, and the percent of 

under-run of the individual item.  The explanation for the under-run shall include the 

reasons for the under-run and shall include as much detail as possible. 

 

e. GOAL FOR FINAL COMPLIANCE 

 

Percentages for final compliance shall be based on actual payments to DBEs.  Over-runs 

and under-runs in individual contact items may require adjustments in the predetermined 

DBE percentage for a project if those items were not related to DBE performance.  “The 

predetermined percentage for a project” refers to the percentage of the Contractor's DBE 

Commitment that becomes a contract specification upon award. 

 

B. DEFINITIONS 

            

 For the purpose of this Special Provision, the following terms are defined: 

 

1. Contract means a legally binding relationship obligating a seller to furnish supplies or services 

including but not limited to, construction and professional services) and the buyer to pay for them. 

 

2. Contractor means one who participates, through a contract or subcontract (at any tier). 

 

3. Disadvantaged Business Enterprise or DBE means a for profit small business concern. 

 

a. That has been certified to DBE status by the UUCP. 

 

b. That is at least 51 per cent owned by one or more individuals who are both socially and 

economically disadvantaged or, in the case of a corporation, in which 51 per cent of the 

stock of which is owned by one or more such individuals; and 

 

c. Whose management and daily business operations are controlled by one or more of the 

socially and economically disadvantaged individuals who own it. 
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d. Whose size is limited to average annual gross receipts of $17,425,000 over the previous 

three fiscal years.  The Secretary of Transportation may adjust this amount from time to 

time for inflation. 

OR 

 

Whose size is limited to the current SBA Business size standard(s) found in 23 CFR part 121 appropriate to 

the type(s) of work the firm seeks to perform in DOT-assisted contracts. 

    

 4. DBE Goals mean: 

 

a. The DEPARTMENT’S annual overall goal on DOT-assisted projects for Federal fiscal 

year  

 

5. DBE Joint Venture means an association of a DBE firm and one or more other firms to carry out a 

single, for profit business enterprise, for which the parties combine their property, capital, efforts, 

skills, and knowledge, and in which the DBE is responsible for a distinct, clearly defined portion 

of the work of the contract and whose share in the capital contribution, control, management, 

risks, and profits of the joint venture to a degree commensurate with its ownership interest.   

 

The DEPARTMENT’s Civil Rights Office prior to bid opening must approve a DBE joint venture 

in order to be utilized for the satisfaction of contract DBE goals.  A DBE Joint Venture application 

must be submitted allowing ample lead-time for the Civil Rights Office to review, evaluate, and 

verify information provided for in the application.  An interview of the applicant may be necessary 

at the discretion of the DEPARTMENT prior to approval of the application.  If an interview is 

deemed necessary it will be scheduled at the convenience of all parties. 

 

6. Equal Opportunity Action requires individuals to be considered on the basis of individual 

capacities and not on the basis of any characteristics generally attributed to the group. 

 

If a bidder requests or accepts bids for subcontract work, the bidder will request and accept bids 

from DBEs in the work classifications that potentially will be subcontracted. 

 

7. Good Faith Efforts means efforts to achieve a DBE goal or other requirements of this part that by 

their scope, intensity, and appropriateness to the objective, can reasonably be expected to fulfill 

the program requirements. 

 

8. Lack of Financial Fitness is a performance-based definition based solely on failure to pay 

promptly.   There is no reference to financial status or financial capability. 

 

9. Prompt Payment means payment made no later than thirty (30) calendar days after receipt of 

payment by the Contractor or Subcontractor, Service Provider or Supplier at any lower tier. 

 

10. Race Conscious measure or program is focused specifically on assisting only DBEs, including 

women-owned DBEs.  The DEPARTMENT must establish contract goals to meet any portion of 

its overall DBE goal that it does not project being able to meet using race neutral means.  To 

ensure that the DBE program continues to be narrowly tailored to overcome the effects of 

discrimination, the DEPARTMENT must adjust the use of contract goals as follows: 

 

a. If during the course of any year it is determined that the overall goal will be exceeded, the 

DEPARTMENT will reduce or eliminate the use contract goals to the extent necessary to 

ensure that the use of contract goals does not result in exceeding the overall goal. 

 

b. If it is determined that the DEPARTMENT will fall short of its overall goal, then 

appropriate modifications in the use of race neutral and/or race conscious measures will 

be made to allow the DEPARTMENT to meet the overall goal. 
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11. Race Neutral measure or program is one that is, or can be, used to assist all small businesses.  The 

DEPARTMENT must meet the maximum feasible portion if its overall DBE goal by using race -

neutral means of facilitating DBE participation.  Race neutral DBE participation includes: 

 

a. Any time a DBE wins a prime contract through customary competitive procurement 

procedures, 

 

b. Is awarded a subcontract on a prime contract that does not carry a DBE goal, 

 

c. Is awarded a subcontract from a prime contractor that did not consider its DBE status in 

making the award even if there is a DBE goal. 

 For the purposes of this part, race-neutral includes gender-neutrality. 

 

 12. Regular Employee is a person who: 

 

a. Would be working for the DBE firm on any other subcontract with any other contractor. 

 

b. Is a permanent employee of the DBE firm 

 

Or 

 

Has been recruited through the traditional recruitment and/or employment centers 

 

c. Has not recently been employed by the prime contractor on the present project, another 

subcontractor on the present project, or the renter-lesser of equipment being used on the 

present project. 

 

d. Is not a member of a construction crew that regularly works for a non-DBE. 

 

e. Is not a licensed contractor who is at the time “unemployed” or “between jobs.” 

 

13. Regular Equipment is owned or leased and operated on a long term agreement and not on an ad 

hoc or contract by contract agreement. 

 

a. The equipment would be used by the DBE firm on any other subcontract with any other 

contractor. 

b. The equipment would be owned by the DBE firm. 

 

Or 

 

The equipment would be leased/rented from traditional equipment lease/rental sources. 

 

c. The DBE firm would have a rental/lease agreement for any rented or leased equipment. 

 

d. The equipment cannot belong to: 

 

(1.) Prime Contractor 

(2.) Another subcontractor on the present project. 

(3.) Supplier of materials being installed by the DBE firm. 

 

e. The equipment cannot come from another contractor fully operated. 

 

14. Reasonable Bid 

 

This is a bid the DEPARTMENT would accept if it were the only bid submitted.  
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15. Responsible Bidder 

 

A responsible bidder has the apparent ability and capacity to perform the contract requirements.   

 

In addition to normal prequalification, a responsible bidder is defined as one who has signed 

(manually or electronically) and submitted with the bid the DBE Bid Conditions Assurance and 

Commitment of good faith effort certifying the intention to meet the DBE goal of a proposed 

contract or to continue good faith effort to do so.  These goals may be met by subcontracting or 

leasing contracts with a DBE or purchasing material from a DBE insofar as the work or material 

becomes a part of a proposed contract. 

 

16 Responsive Bidder 

 

a. A responsive bidder is a bidder who unequivocally offers to provide services or supplies 

in conformity with the material terms of the solicitation.  In addition to normal 

prequalification and other bidding requirements, a responsive bidder in relationship to 

this Special Provision is defined as one who submits evidence of proposed subcontract 

performance with certified DBE firms to achieve the required dollar amount necessary to 

achieve the percentage goal. 

 

b. Bidders may be considered as presumptively responsive if they have failed to satisfy the 

advertised DBE goal set for the proposed contract but have certified in their bid that good 

faith efforts have been expended to meet the goal and that they will continue during the 

performance of the contract to locate, solicit, and involve DBE firms in contract 

performance.  Documentation of the bidder's good faith efforts must be included with the 

bid package of the DEPARTMENT’s review and assessment.  Failure to do so shall 

render the bid non-responsive.  The DEPARTMENT will reject the bid. 

 

17. Satisfactory Completion of a subcontract occurs when: 

 

a. The subcontractor has satisfactorily completed in all respects the work under the 

Contract. 

 

b. The Contractor and the subcontractor have notified the DEPARTMENT in writing that 

the work of the subcontractor has been completed. 

 

c. The DEPARTMENT will be given a reasonable length of time to check quantities if 

necessary.  Checking quantities does not guarantee the absolute correctness of quantities. 

 

d. The Contractor and the subcontractor have satisfactorily executed and delivered to the 

DEPARTMENT all documents, certificates and proofs of compliance required by the 

Contract.  The satisfactory execution and delivery of these documents, certificates and 

proofs of compliance to the DEPARTMENT is a material requirement of the contract. 

 

e. The DEPARTMENT accepts in writing the work of the subcontract. 

 

f. Satisfactory Completion refers only to payment of retainage and accrued interest.  A 

determination of Satisfactory Completion and payment in full for work performed does 

not relieve the contractor nor the subcontractor from any contractual obligation. 

 

18. Satisfactory Performance means work performed and materials furnished in conformity with the 

plans and specifications. 

 

19. Service Provider means a broker or a middle man. A business person who buys, sells or performs 

a service for another in exchange for a mark up or commission. 
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20. Socially and Economically Disadvantaged Individuals means any individual who is a citizen (or 

lawful admitted permanent resident) of the United States and who is: 

 

a. Any individual who the DEPARTMENT finds to be a socially and economically 

disadvantaged individual on a case-by-case basis. 

 

b. Any individual in the following groups, members of which are rebuttably presumed to be 

socially and economically disadvantaged: 

 

(1) “Black Americans,” which includes persons having origins in any of the black 

racial groups of Africa; 

 

(2) “Hispanic Americans,” which includes persons of Mexican, Puerto Rican, 

Cuban, Dominican, Central or South American or other Spanish or Portuguese 

culture or origin, regardless of race; 

 

(3) “Native Americans,” which includes persons who are American Indians, 

Eskimos, Aleuts, or Native Hawaiians; 

 

(4) “Asian-Pacific Americans,” which includes persons whose origins are from 

Japan, China, Taiwan, Korea, Burma (Myanmar), Vietnam, Laos, Cambodia 

(Kampuchea), Thailand, Malaysia, Indonesia, the Philippines, Brunei, Samoa, 

Guam, the U.S.Trust Territories of the Pacific Islands, (Republic of Palau), the 

Commonwealth of the Northern Mariana Islands, Macao, Fiji, Tonga, Kirbati, 

Juvalu, Nauru, Federated States of Micronesia, or Hong Kong; 

 

(5) “Subcontinent Asian Americans,” which includes persons whose origins are 

from India, Pakistan, Bangladesh, Bhutan, the Maldives Islands, Nepal or Sri 

Lanka. 

 

(6) Women. 

 

(7) Any additional groups whose members are designated as socially and 

economically disadvantaged by the SBA, at such time as the SBA designation 

becomes effective. 

 

 21. Subcontractor 

 

A subcontracting arrangement is generally considered to exist when a person or firm assumes an 

obligation to perform a part of the contract work and the following conditions are present. 

 

a. The person or firm performing the work is particularly experienced and equipped for 

such work. 

 

b. Compensation is related to the amount of work accomplished rather than being on an 

hourly basis. 

 

c. Choice of work methods, except as restricted by the specifications, and the furnishing and 

controlling of labor and equipment are exercised by the subcontractor with only general 

supervision being executed by the prime contractor. 

 

d. Personnel involved in the operation are under the direct supervision of the subcontractor 

and are included on the subcontractor's payroll. 

 

All conditions involved shall be considered and no one condition alone will normally determine 

whether a subcontract actually exists.  In all cases, a DBE subcontractor must be an independent 
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organization, and the ownership and control by the socially and economically disadvantaged 

individual(s) must be real and continuing.  The prime contractor, a subcontractor, or a supplier 

shall not be responsible for the various operating and management activities of a DBE firm. 

 

 22. Supplier 

 

Provides or furnishes materials, goods or services that may be incorporated into the project.  The 

supply transaction is to be documented by an appropriate purchase agreement that includes the 

required provisions for Federal-aid construction projects. 

 

23. UUCP  The Utah Unified Certification Program (UUCP) provides “one-stop shopping” to 

applicants for DBE certification, such that an applicant is required to apply only once for a DBE 

certification that is honored by all recipients of Federal-aid Funds in the State of Utah. 

 

C. DETERMINATION OF DBE CONTRACTOR’S ELIGIBILITY BY UUCP 

 

1. Any Contractor may apply to the UUCP for status as a DBE.  Applications shall be made on forms 

provided by the UUCP entitled “UNIFORM CERTIFICATION APPLICATION” or “Information 

for Determining DBE Joint Venture Eligibility,” Form No. R-817.  Application need not be made 

in connection with a particular bid.  Only work contracted to certified DBE prime contractors or 

subcontractor to firms that have applied for and have been granted status as a DBE by the UUCP 

shall be considered toward contract goals as established in Subsection A. 

 

2. It shall be the Contractor’s responsibility to submit a DBE application so that the UUCP has time 

to review it.  The UUCP will review applications in a timely manner but is not committed to 

approve DBE status within any given period of time.  The UUCP must have ample lead time to 

review, evaluate, and verify information provided with a application. 

 

3. The DEPARTMENT shall maintain a UUCP Unified DBE Directory of DBE Contractors, 

vendors, service providers and suppliers that is updated as changes occur for the purpose of 

providing a reference source to assist any bidder in meeting the requirements of this bid condition.  

Bidders must use the most current DBE information available on the web site when submitting 

bids.  A current UUCP DBE directory representing certified DBE Contractors is available through 

the UDOT Civil Rights Office, and also on the Internet at (click on this link):  

 

http://www.udot.utah.gov/main/f?p=100:pg:::::V,T:,198 

  

4. In meeting the requirements of this bid condition, bidders are in no way limited to the DBE 

Directory referred to in 3 above in seeking out and negotiating with the DBE Contractors and 

determining which items of work shall be subcontracted to DBE Contractors.  Bidders shall 

exercise their own judgments in selecting any subcontractor to perform any portion of the work. 

 

The UUCP prior to bid opening must grant DBE status to any DBE Contractor or DBE Joint 

Ventures.  DBE credit will not be allowed toward race conscious goals for a firm or joint venture 

that has not been DBE certified by the UUCP. 

 

D. BIDDING REQUIREMENTS 

 

All bidders must satisfy the bidding requirements of this part.  A DBE prime contractor’s performance 

does not count toward fulfilling the DBE goal.   A prime bidder who is a DBE contractor shall meet the 

DBE goal by using DBE subcontractors or by using good faith efforts.   

 

 1. DBE Bid Assurance 

 

a. Race Conscious Goal 

http://www.udot.utah.gov/main/f?p=100:pg:::::V,T:,198
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For a bid with a DBE goal greater than 0.0 percent to be considered responsive, Part A of 

the DBE Bid Assurance and Commitment must be completed and included in the BID 

PROPOSAL, certifying that they will meet or exceed the Goal for Bid Evaluation 

established in Subsection A, or that they fail to meet the goal but have and will put forth 

good faith effort to meet or exceed the goal of the DBE program.  In either event, the 

Contractor shall continue efforts to consider and utilize DBE firms during the 

performance of the contract. 

 

b. Race Neutral Goal 

For a bid with a DBE goal of 0.0 percent to be considered responsive, Part B of the DBE 

Bid Assurance must be included in the BID PROPOSAL certifying that the Bidder has 

utilized equal opportunity action to allow DBE’s to compete for and perform on 

subcontracts.  Part B of the DBE Bid Assurance will be completed based upon the 

following information : 

 

(1) Bids with no subcontracting opportunities 

Bidders who intend to do all the work with their own organization will indicate 

this in Part B of the DBE Assurance and Commitment.   

     

After the award of the bid, in the event that a Contractor indicates that he does 

not intend to sublet any work and subsequently determines to sublet a portion of 

the work, the Contractor: 

 

(a) must justify why subcontract quotes were not a part of the Bid 

Proposal, 

 

(b) must utilize equal opportunity action to allow DBEs to compete for and 

perform on the work to be sublet, 

 

(c.) must submit the required Race Neutral Documentation with the 

proposed subcontract. 

 

NOTE: The Contractor may use the ‘DBE Contact Log’ and ‘Quote 

Comparison’ forms to develop the above requirements for documentation. 

 

(2.) Bids with subcontracting opportunities 

Race Neutral measure or program is one that is, or can be, used to assist all 

small businesses.  The DEPARTMENT must meet the maximum feasible 

portion if its overall DBE goal by using race -neutral means of facilitating DBE 

participation.  

 

Bidders who solicit non-DBE subcontract quotes will utilize equal opportunity 

action to allow DBEs to compete for and perform on subcontracts.   Bidders 

who intend to sublet work must indicate this in Part B of the DBE Assurance 

and Commitment. 

 

The results of the equal opportunity actions will be included with the prepared 

Bid Proposal as Race Neutral Documentation.  Part B of the Bid Assurance and 

Commitment Form will indicate the existence of any of the following types of 

Race Neutral Documentation that the Bidder has included: 

  

(a) DBE Commitment 

 

  (b) DBE Contact Log 

 

  (c) Quote Comparison 
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In either event, the Contractor shall continue efforts to consider and utilize DBE 

firms during the performance of the contract. 

 

 2. DBE Commitment 

 

For a bid to be considered responsive, Bidders shall submit the following information regarding 

DBE compliance with the prepared Bid Proposal: 

 

Submit a DBE Commitment of work that will be subcontracted to certified DBE firm(s) as listed 

in the UUCP’s Directory or DBE firms that have been approved by the UUCP prior to bid 

opening. 

 

a. The names of DBE firms that will participate in the contract; 

 

b. A specific description of the work each named DBE firm will perform (list specific bid 

items).  Listed bid items shall be considered to be committed in their entirety unless 

Bidders designate otherwise in their DBE Commitment. 

 

(1.) If mobilization is a bid item that is partially committed to a DBE, indicate the 

dollar amount of the DBE mobilization. 

 

(2.) If a partial quantity is committed to a DBE, indicate the quantity committed to 

the DBE. 

 

(3.) If a partial performance of an item is committed to a DBE, explain what part of 

the item the DBE will perform; 

 

c. The dollar amount of participation by each named DBE firm;  

 

d. If the contract goal is not met, evidence of good faith efforts. 

 

The DBE Commitment is to be included in the bid prepared within, and said information will be 

kept confidential and will not be reviewed unless the Contractor is otherwise determined to be the 

low Bidder or the DEPARTMENT elects to review said information in making its determination 

as to award of the contract. 

 

3. Race Neutral Commitment   

   

For a bid to be considered responsive, Bidders shall submit the following information regarding 

equal opportunity compliance with their prepared Bid Proposal: 

 

Submit a Race Neutral DBE Commitment of work that will be subcontracted to certified DBE 

firm(s) as listed in UUCP DBE Directory or DBE firms that have been approved by the 

DEPARTMENT prior to bid opening.  The DBE Commitment will include: 

 

  a. The bid item(s) or work classification(s) that will be subcontracted; 

 

b. The DBE firms that have been contacted.  A reasonable number of DBEs available to 

perform the anticipated subcontract work must be contacted.  The DBE firms must be 

given a reasonable amount of time to develop subcontract quotes. 

 

c. The results of the contacts with the DBE firms 

 

d. Name(s) of anticipated DBE subcontractor(s) 
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e. Anticipated work items to be performed by DBE(s) 

 

f. Anticipated dollar amount of subcontract(s). 

 

A specific description of the work each named DBE firm will perform (list specific bid 

items).  Listed bid items shall be considered to be committed in their entirety unless 

Contractors designate otherwise in their DBE commitment. 

(1.) If mobilization is a bid item that is partially committed to a DBE, indicate the 

dollar amount of the DBE mobilization. 

 

(2.) If a partial quantity is committed to a DBE, indicate the quantity committed to 

the DBE. 

 

(3.) If a partial performance of an item is committed to a DBE, explain what part of 

the item the DBE will perform; 

 

The Race Neutral Documentation submitted in the prepared bid will be kept confidential and not 

reviewed unless the Contractor is otherwise determined to be the low Bidder or the 

DEPARTMENT elects to review said information in making their determination as to award of 

the contract. 

 

4. DBE Written Confirmation 

 

Low Bidder shall submit to the DEPARTMENT Civil Rights Manager within three (3) work days 

after the bid opening written confirmation from each DBE that it is participating in the contract as 

provided in the Prime Contractor’s DBE Commitment or Race Neutral Documentation.  The 

written confirmation shall include the following information: 

 

a. A description of the work that will be performed (list specific bid items). Listed bid items 

shall be considered to be committed in their entirety unless Contractors designate 

otherwise in their DBE commitment. 

 

(1) If mobilization is a bid item that is partially committed, please confirm the dollar 

amount of the mobilization to be performed. 

 

(2) If a partial quantity is committed, confirm the quantity to be performed. 

 

(3) If a partial performance of an item is committed, confirm what part of the item 

will be performed. 

 

(4) Unit bid prices for each bid item that is committed to a DBE. 

 

(5) Total dollar amounts (mathematical extensions) for each bid item that is 

committed to a DBE 

 

b. The dollar amount of participation by each named DBE firm.  

  

5. Good Faith Efforts 

 

Bidders who fail to meet the DBE goal for bid evaluation must demonstrate with documentary 

evidence that they made good faith efforts to do so.  Bidders are required to include the Good 

Faith Efforts Documentation with the prepared Bid Proposal.  The said information will be kept 

confidential and not reviewed unless the Bidder is otherwise determined to be the low Bidder or 

the DEPARTMENT and authorized representatives elect to review said information in making 

their determination as to award of the contract.  For the bid to be considered responsive, Bidders 
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shall include with the BID PROPOSAL specific documentary evidence that good faith efforts 

have been made to meet the goal. 

 

Attached hereto and marked Exhibit 1, and by this reference made a part hereof, is a list of actions 

that may be used to prove the kinds of efforts prospective Bidders should consider in their 

attempts to demonstrate good faith efforts.  The list of actions, as contained in Exhibit 1, is not 

intended to be an exclusive list of efforts that a prospective Bidder may wish to consider in 

demonstrating good faith efforts to satisfy DBE participation requirements.  The determination of 

good faith efforts shall be based upon the information and documentation of the actions supplied 

by the Bidder with the bid proposal.  The DEPARTMENT reserves the right to investigate and 

verify such information or to request the low dollar Bidder to clarify information submitted at the 

time of bid. 

 

6. Award of the Contract 

 

The award of the contract, if awarded, will be made to the apparent successful responsive, 

responsible Bidder who submitted a reasonable bid for the contract and has complied with this 

Subsection D. 

 

7. Administrative Reconsideration 

 

Good faith efforts as used herein shall be determined on a case by case basis.  If it is determined 

that the apparent low Bidder has failed to meet the requirements of Exhibit 1, the bidder will be 

provided an opportunity for administrative reconsideration. 

 

a. Official(s) who did not take part in the original determination will perform the 

administrative reconsideration. 

 

b. The Bidder will have the opportunity to provide to written documentation or argument 

concerning the issue of whether it met the goal or made adequate good faith efforts to do 

so. 

 

c. The Bidder will have the opportunity to meet in person with the reconsideration official 

to discuss the issue of whether it met the goal or made adequate good faith efforts to do 

so. 

 

d. The Bidder will be notified in writing of the decision and the basis for the decision. 

 

e. The reconsideration decision is administratively final and is not appealable to FTA nor to 

the DOT. 

 

E. COUNTING DBE PARTICIPATION TOWARD GOALS FOR BID EVALUATION 

 

1. The DEPARTMENT will recognize and grant DBE credit toward the goal for bid evaluation (race 

conscious goals) for work committed to DBE subcontractors ONLY in the types of work for 

which DBE certification has been granted by the UUCP prior to bid opening.  It is necessary that 

all bidders refer to the UUCP DBE Directory for direction and guidance.  A current copy of the 

DBE directory is available through the Civil Rights Office and on the Internet at (click on this 

link): 

 

http://www.udot.utah.gov/main/f?p=100:pg:::::V,T:,198 

 

2. The DEPARTMENT will grant DBE credit toward race neutral goals for work performed by 

firms who are not DBE certified prior to bid opening or who bid types of work for which DBE 

certification has not been granted by the DEPARTMENT prior to bid opening but subsequently 

are granted DBE certification. 

http://www.udot.utah.gov/main/f?p=100:pg:::::V,T:,198
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3. Commitments to DBEs that exceed the Goal for Bid Evaluation will be considered as both race 

conscious and race neutral.  The dollar amount of the Goal for Bid Evaluation will be considered 

to be race conscious participation.  Any dollar amounts in excess of the Goal for Bid Evaluation 

will be considered as race neutral participation. 

 

F. COUNTING DBE PARTICIPATION TOWARD GOALS FOR PERFORMANCE 

 

Subcontracts to DBEs that exceed the Goal For Bid Evaluation will be considered in part as race conscious 

participation and in part as race neutral participation.  Any dollar amounts in excess of the Goal For Bid 

Evaluation will be considered as race neutral participation. 

 

It is intended that the Contractor shall utilize the subcontractors designated in the DBE Commitment in the 

performance of the contract.  Any changes in the Contractor's DBE Commitment, such as substitution of a 

DBE subcontractor, substitution of contract items, or decrease in total dollar amount must be approved by 

the DEPARTMENT and must be documented.  Unauthorized substitutions or eliminations may result in the 

imposition of sanctions.  Failure to meet the Goal for Performance, that is established at the time of award 

by the Contractor's DBE Commitment, without adequate justification, including concurrence of the 

DEPARTMENT Civil Rights Manager, shall result in the imposition of sanctions as provided in Part I of 

this Special Provision. 

 

1. Only the value of the work actually performed by the DBE will count toward DBE goals. 

 

2. Contractors may count toward their contract goals a portion of the total dollar value of a contract 

with a joint venture eligible under the standards of this bid condition equal to the percentage of the 

ownership and controls of the DBE partner in the joint venture. 

 

3. The DEPARTMENT will recognize and grant DBE credit for work subcontracted and performed 

by DBE subcontractors ONLY in the types of work for which DBE certification has been granted 

by the UUCP prior to bid opening.  It is necessary that all Bidders refer to the UUCP'DBE 

Directory for direction and guidance.  A current copy of the UUCP DBE directory is available 

through the Civil Rights Office and on the Internet at (click on this link): 

    

http://www.udot.utah.gov/main/f?p=100:pg:::::V,T:,198 

 

4. Contractors may count toward their goals only the value of the work actually performed by the 

DBE toward the DBE goals. 

 

a. Work performed by the DBE’s own forces using “regular employees” and “regular 

equipment.” 

 

b. The cost of supplies and materials obtained and purchased by the DBE and equipment 

leased for the work of the contract. 

 

c. Work that a DBE subcontracts to a lower tier DBE firm. 

 

 5. Contractors may not count toward the DBE goals: 

 

a. Supplies and material purchased and equipment leased by the DBE from the prime 

Contractor or its affiliates or another subcontractor on the project. 

 

b. Work that a DBE subcontracts to a lower tier non-DBE firm. 

 

6. Contractors may count toward their goals only expenditures to a DBE that performs a 

commercially useful function in the work of the contract.   

 

http://www.udot.utah.gov/main/f?p=100:pg:::::V,T:,198
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a. A DBE performs a “commercially useful function” when it is responsible for the 

execution of the work of the contract and is carrying out its responsibilities by actually 

performing, managing, and supervising the work involved.  To perform a commercially 

useful function, the DBE must also be responsible, with respect to materials and supplies 

used on the contract, for negotiating price, determining quality and quantity, ordering the 

material, and installing (where applicable) and paying for the material itself. 

 

b. The DEPARTMENT shall evaluate the amount of work subcontracted, industry practices, 

whether the amount the firm is to be paid under the contract is commensurate with the 

work it is actually performing and the DBE credit claimed for its performance of the 

work, and other relevant factors. 

 

c. A DBE does not perform a commercially useful function if its role is limited to that of an 

extra participant in a transaction, contract, or project through which funds are passed in 

order to obtain the appearance of DBE participation.  In determining whether a DBE is 

such an extra participant, the DEPARTMENT must examine similar transactions, 

particularly those in which DBEs do not participate. 

 

d.  A DBE does not perform a commercially useful function if it does not perform or 

exercise responsibility for at least 30 percent of the total cost of its contract with its own 

work force, or the DBE subcontracts a greater portion of the work of a contract than 

would be expected on the basis of normal industry practice for the type of work involved. 

 

7. The DEPARTMENT shall use the following factors in determining whether a DBE trucking 

company is performing a commercially useful function: 

 

a. The DBE must itself own and operate at least one fully licensed, insured, and operational 

truck used on the contract.  

 

b. The DBE must be responsible for the management and supervision of the entire trucking 

arrangement for the purpose of meeting DBE goals. 

 

c. The DBE receives credit for the total value of the transportation services it provides on 

the contract using trucks its owns, insures, and operates using drivers it employs. 

  

  

d. The DBE may lease trucks from another DBE firm, including an owner-operator who is 

certified as a DBE.  The DBE who leases trucks from another DBE receives credit for the 

total value of the transportation services the lessee DBE provides on the contract. 

 

e. The DBE may also lease trucks from a non-DBE firm, including from an owner-operator.   

The DBE who leases trucks from a non-DBE is entitled to credit for the total value of the 

transportation services provided by non-DBE lessees not to exceed the value of 

transportation services provided by DBE-owned trucks on the contract. Additional 

participation by non-DBE lessees receives credit only for the fee or commission it 

receives as a result of the lease arrangement.  

 

Example: Leases two trucks from DBE Firm Y and six trucks from non-DBE Firm Z. 

DBE credit would be awarded for the total value of transportation services provided by 

Firm X and Firm Y, and may also be awarded for the total value of transportation 

services provided by four of the six trucks provided by Firm Z. In all, full credit would be 

allowed for the participation of eight trucks. With respect to the other two trucks 

provided by Firm Z, DBE credit could be awarded only for the fees or commissions 

pertaining to those trucks Firm X receives as a result of the lease with Firm Z. 
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f. For purposes of this paragraph (d), a lease must indicate that the DBE has exclusive use 

of and control over the truck.  This does not preclude the leased truck from working for 

others during the term of the lease with the consent of the DBE, so long as the lease gives 

the DBE absolute priority for use of the leased truck.   Leased trucks must display the 

name and identification number of the DBE. 

 

8. Contractors may count expenditures with DBEs for materials or supplies as provided in the 

following: 

 

a. If the materials or supplies are obtained from a DBE manufacturer, 100 percent of the 

cost of the materials or supplies counts toward DBE goals. 

 

For purposes of this paragraph, a manufacturer is a firm that operates or maintains a 

factory or establishment that produces, on the premises, the materials, supplies, articles, 

or equipment required under the contract and of the general character described by the 

specifications. 

 

b. If the materials or supplies are purchased from a DBE regular dealer, 60 percent of the 

cost of the materials or supplies counts toward DBE goals. 

 

For purposes of this paragraph, a regular dealer is a firm that owns, operates, or maintains 

a store, warehouse, or other establishment in which the materials, supplies, articles or 

equipment of the general character described by the specifications and required under the 

contract are bought, kept in stock, and regularly sold or leased to the public in the usual 

course of business. 

 

(1) To be a regular dealer, the firm must be an established, regular business that 

engages, as its principal business and under its own name, in the purchase and 

sale or lease of the products in question. 

 

(2) A firm may be a regular dealer in such bulk items as petroleum products, steel, 

cement, gravel, stone, or asphalt without owning, operating or maintaining a 

place of business if the firm both owns and operates distribution equipment for 

the products.  Any supplementing of regular dealers’ own distribution 

equipment shall be by a long-term lease agreement and not on an ad hoc or 

contract-by-contract basis. 

 

(3) Packagers, brokers, manufacturers representatives, or other persons or firms who 

arrange, or expedite, transactions are not regular dealers.  

 

(4) A DBE trucking company that picks up a product from a manufacturer or 

regular dealer and delivers the product to the Contractor performs a delivery 

service.  Credit will not be given based on a percentage of the cost of the 

product; credit will be allowed only for the cost of the transportation service. 

 

9. If the materials or supplies are purchased from a service provider, the fees or commission charged 

for assistance in the procurement of the materials and supplies, or fees or transportation charges 

for the delivery of materials or supplies, count toward the DBE goals. 

 

A Service Provider is a business that is neither a manufacturer nor a regular dealer but simply 

transfers title of a product from manufacturer to ultimate purchaser or a firm that puts a product 

into a container for delivery.  A service provider charges a fee or a commission for assistance in 

the procurement of the materials and supplies, or fees or transportation for the delivery of 

materials or supplies required on a job site. 
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a. Only the fees, commissions, or transportation performed by the DBE service provider 

count toward the DBE goals.  The DEPARTMENT must determine that the fees are 

reasonable and not excessive as compared with fees customarily allowed for similar 

services. 

 

b. No portion of the cost of the materials and supplies count toward the DBE goals.  

Documentary evidence of the supply agreements, i.e., sales contract, purchase order, etc., 

shall be submitted to the DEPARTMENT prior to credit.  The agreement shall set forth 

the estimated quantities, unit prices, total dollar amounts, material guarantees, delivery, 

and payment requirements including the requirements listed part E, 4, e, of this DBE 

Special Provision.   

 

10. Prompt payment for the work accomplished is an integral part of the concept of commercially 

useful function. 

   

See Section F, Subsection 6,a for a definition of “commercially useful function.” 

  

G. CONTRACTOR’S RESPONSIBILITY  

 

1. It is the Contractor’s responsibility to determine the level of professional competence and financial 

responsibility of any proposed DBE subcontractor. The Contractor shall ascertain that the 

proposed DBE subcontractor is particularly experienced and equipped for the work of the 

subcontract.   

 

2. It is the Contractor’s responsibilities to monitor and assure that DBE’s listed to fulfill DBE goals 

perform a commercially useful function. 

 

H. DBE SUBCONTRACTOR’S FAILURE TO PERFORM SUCCESSFULLY 

 

If, during the performance of the contract, the Prime Contractor determines that a DBE subcontractor is 

unable to perform successfully, the Contractor shall make good faith efforts to replace the DBE 

subcontractor with another DBE to fulfill the Goal for Bid Evaluation.  For Race Conscious DBE 

participation, the Contractor shall consider the uncompleted DBE committed work items as well as other 

work items as a part of the good faith efforts. All substitutions of DBE subcontractors shall receive prior 

approval by the DEPARTMENT.   

   

 

The Contractor shall not substitute DBE subcontractor(s), work item(s), nor decrease dollar amount(s) as 

indicated in the Contractor’s DBE Commitment without prior submission of written justification to the 

DEPARTMENT and without prior approval of the DEPARTMENT Civil Rights Manager. 

 

The Contractor shall not substitute DBE subcontractor(s), work item(s), nor decrease dollar amount(s) as 

indicated in the Contractor’s DBE Commitment Substitutions without prior submission of a written 

statement from the DBE consenting to the substitution or decrease and holding the DEPARTMENT 

harmless for approving the substitution. 

 

Unauthorized substitutions of the DBE(s), underruns of work item(s), or decreases in dollar amount(s) may 

result in the imposition of sanctions as allowed under Section I. 

 

The DEPARTMENT reserves the right to authorize completion of the work that was subcontracted to a 

DBE who is unable to perform successfully by either of the following methods: 
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1. Approve, at no additional cost to the DEPARTMENT, a replacement DBE subcontractor and, 

when appropriate, modify the contract to provide for reasonable extra time necessary to obtain a 

DBE replacement at no additional cost to the DEPARTMENT.  

 

2. Direct the Contractor to perform at unit bid prices.  In the event this option is selected, the 

percentage DBE goal will be adjusted as may be appropriate. 

 

I. SANCTIONS 

 

1. The Contractor’s DBE Commitment becomes a 3-part commitment comprised of the DBE 

Contractor(s), work item(s) and dollar amount(s).  The Commitment becomes a contract 

specification upon award of the contract and becomes the minimum goal for contract performance. 

 

If the Contractor fails to achieve the minimum goal, established in the contract at the time of the 

award of the contract or later modified, the contract payments shall be reduced as a liquidated 

damage and not as a penalty by an amount equal to the dollar amount of work not performed by 

the DBE.  The dollar amount of any sanction will be computed using the unit prices indicated in 

the DBE subcontract 

 

Exceptions: 

 

a. Any authorized adjustment in the DBE Commitment that has been approved by the 

DEPARTMENT Civil Rights Manager. 

 

b. Race neutral participation. 

 

J. RECORD KEEPING 

 

1. The DEPARTMENT must create and maintain a Bidders list consisting of all firms bidding on 

prime contracts and bidding or quoting subcontractors on DOT-assisted projects.  For every firm, 

the following information must be submitted annually: 

 

a. Firm name 

 

b. Firm address 

 

c. Firm’s status as a DBE or non-DBE 

 

d. Age of firm 

 

e. Annual gross receipts of the firm. 

 

Every firm bidding or quoting as a prime or subcontractor at any level on DOT-assisted projects 

must register annually with the DEPARTMENT. 

 

 

2. With the bid or no later than 10 work days after bid opening date, each and every prime bidder 

must submit to The DEPARTMENT a list of all firms bidding and/or quoting as subcontractors, 

service providers or suppliers.*  The Prime Bidder must also submit for each and every firm sub-

quoting the following information: 

 

 a. Firm Name 

 

 b. Firm address 

 

c. Work classification(s) bid by subcontractor, service provider or supplier: 
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(1)   Building 

(2) Concrete:  Curb & gutter, Flatwork, Inlet Boxes, etc. 

(3) Concrete:  Structural 

(4) Consulting firms 

(5) Demolition 

(6) Electrical:  Hwy lighting, signals & fiber optics 

(7) Equipment rentals and sales 

(8) Excavation 

(9) Fencing 

(10) Grading 

(11) Guardrail 

(12) Landscaping & erosion control 

(13) Miscellaneous 

(14) Painting:   Highway structures 

(15) Painting:   Highway striping & painted messages 

(16) Paving:  Asphalt highway & runway, etc. 

(17) Paving:  Concrete 

(18) Paving:  Miscellaneous 

(19) Pipe Culverts, drainage, sewer & water 

(20) Reconstruction :  Manholes, etc. 

(21) Rotomilling 

(22) Sawing & sealing 

(23) Signs permanent 

(24) Steel reinforcing 

(25) Steel structural 

(26) Surveying 

(27) Traffic Control:  Flagging 

(28) Traffic Control:  Temp. Signs and Devices 

(29) Trucking 

(30) Supplier:  Manufacturer 

(31) Supplier:  Regular Dealer 

(32) Supplier:  Service Provider 
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Exhibit 1 

 

Suggested Actions and Required Documentation to Demonstrate  

Good Faith Efforts to Comply With DBE Requirements 
 

 A Bidder must show that it took necessary and reasonable steps to achieve a DBE goal that, by their scope, 

intensity, and appropriateness, can reasonably be expected to fulfill the program requirement.  The efforts employed 

should be those that would be taken if a Bidder were actively and aggressively trying to obtain DBE participation 

sufficient to meet the DBE contract. Goal.  Mere pro forma efforts are not good faith efforts to meet the DBE 

contract requirements. 

 

Documentary evidence of each action taken must be submitted with the Bid Proposal. 

 

The following is taken, with some modification, from CFR 49 Part 26, Appendix A.  It is not intended to be a 

mandatory checklist, nor is it intended to be exclusive or exhaustive. 
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GUIDANCE CONCERNING GOOD FAITH EFFORTS 

 

I. When the DEPARTMENT establishes a contract goal on a Federal aid contract, a Bidder must, in order to 

be responsive, make good faith efforts to meet the goal.  The Bidder can meet this requirement in either of 

two ways: 

 

A. The Bidder can meet the goal, documenting commitments for participation by DBE firms 

sufficient for this purpose. 

 

B. If it doesn't meet the goal, the Bidder can document adequate good faith efforts.  This means that 

the Bidder must show that it took all necessary and reasonable steps to achieve a DBE goal or 

other requirement of this part that, by their scope, intensity, and appropriateness to the objective, 

could reasonably be expected to obtain sufficient DBE participation, even if they were not fully 

successful. 

 

II. In any situation in which the DEPARTMENT has established a contract goal, CFR 49, Part 26 requires the 

DEPARTMENT to use the good faith efforts mechanism of this part.  It is up to the DEPARTMENT to 

make a fair and reasonable judgment whether a Bidder that did not meet the goal made adequate good faith 

efforts.  It is important for the DEPARTMENT to consider the quality, quantity, and intensity of the 

different kinds of efforts that the Bidder has made.  The efforts employed by the Bidder should be those 

that one could reasonably expect a Bidder to take if the Bidder were actively and aggressively trying to 

obtain DBE participation sufficient to meet the DBE contract goal.  Mere pro forma efforts are not good 

faith efforts to meet the DBE contract requirements.  The DEPARTMENT emphasizes, however, that its 

determination concerning the sufficiency of the firm's good faith efforts is a judgment call:  meeting 

quantitative formulas is not required. 

 

III The U. S. Department of Transportation also strongly cautions the DEPARTMENT against requiring that a 

Bidder meet a contract goal (i.e., obtain a specified amount of DBE participation) in order to be awarded a 

contract, even though the Bidder makes an adequate good faith efforts showing.  This rule specifically 

prohibits the DEPARTMENT from ignoring bona fide good faith efforts. 

 

IV. The following is a list of types of actions that the DEPARTMENT should consider as part of the Bidder’s 

good faith efforts to obtain DBE participation.  It is not intended to be a mandatory checklist, nor is it 

intended to be exclusive or exhaustive.  Other factors or types of efforts may be relevant in appropriate 

cases. 

 

A. Soliciting through all reasonable and available means (e.g. attendance at pre-bid meetings, 

advertising and/or written notices) the interest of all certified DBEs who have the capability to 

perform the work of the contract.  The Bidder must solicit this interest within sufficient time to 

allow the DBEs to respond to the solicitation.  The Bidder must determine with certainty if the 

DBEs are interested by taking appropriate steps to follow up initial solicitations.   

 

B. Selecting portions of the work to be performed by DBEs in order to increase the likelihood that the 

DBE goals will be achieved.  This includes, where appropriate, breaking out contract work items 

into economically feasible units to facilitate DBE participation, even when the prime Contractor 

might otherwise prefer to perform these work items with its own forces. 

 

C. Providing interested DBEs with adequate information about the plans, specifications, and 

requirements of the contract in a timely manner to assist them in responding to a solicitation. 

 

D. Negotiating in good faith with interested DBEs. 

 

(1)  It is the Bidder’s responsibility to make a portion of the work available to DBE 

subcontractors and suppliers and to select those portions of the work or material needs 

consistent with the available DBE subcontractors and suppliers, so as to facilitate DBE 

participation.  Evidence of such negotiation includes the names, addresses, and telephone 
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numbers of DBEs that were considered; a description of the information provided 

regarding the plans and specifications for the work selected for subcontracting; and 

evidence as to why additional agreements could not be reached for DBEs to perform the 

work. 

 

(2)  A Bidder using good business judgment would consider a number of factors in 

negotiating with subcontractors, including DBE subcontractors, and would take a firm’s 

price and capabilities as well as contract goals into consideration. 

 

(a) The fact that there may be some additional costs involved in finding and using 

DBEs is not in itself sufficient reason for a bidder's failure to meet the contract 

DBE goal, as long as such costs are reasonable. 

 

(b) No specific price differential has been established by 49 CFR 26.  This approach 

allows flexibility. 

 

(c) Along with the reasonableness of the cost necessarily comes the fact that prime 

Contractors are not expected to bear unreasonable costs. 

 

(d) Any burden that a non-DBE subcontractor might face is also limited by the 

reasonableness of competing bids. 

 

(3) The ability or desire of a prime Contractor to perform the work of a contract with its own 

organization does not relieve the Bidder of the responsibility to make good faith efforts.  

Prime Contractors are not, however, required to accept higher quotes from DBEs if the 

price difference is excessive or unreasonable. 

 

(4) The ability or desire of a prime Contractor to bundle the work of a subcontractor who 

wishes to perform all the work of the subcontract with its own organization does not 

relieve the Bidder of the responsibility to require a subcontractor to make good faith 

efforts.  Subcontractors are not required to accept higher quotes from lower tier DBEs if 

the price difference is excessive or unreasonable. 

  

E. Not rejecting DBEs as being unqualified without sound reasons based on a thorough investigation 

of their capabilities.  The Contractor's standing within its industry, membership in specific groups, 

organizations, or associations and political or social affiliations (for example union vs. non-union 

employee status) are not legitimate causes for the rejection or non-solicitation of bids in the 

Contractor's efforts to meet the project goal. 

 

F. Making efforts to assist interested DBEs in obtaining bonding, lines of credit, or insurance as 

required by the recipient or Contractor. 

 

G. Making efforts to assist interested DBEs in obtaining necessary equipment, supplies, materials, or 

related assistance or services. 

 

H. Effectively using the services of available minority/women community organizations; 

minority/women Contractors’ groups; local, state, and Federal minority/women business 

assistance offices; and other organizations as allowed on a case-by-case basis to provide assistance 

in the recruitment and placement of DBEs. 

 

NOTE:  The DBE ‘Contact Log’ can be used to document the following efforts:  

    IV. A. 

   IV. C. 

    IV. D. (1) 

 

The ‘Quote Comparison’ can be used to document the following efforts: 
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    IV. B. 

    IV. D. (3) 

   



 

 

      46 
 

V. In determining whether a Bidder has made good faith efforts, the DEPARTMENT may take into account 

the performance of other Bidders in meeting the contract.   For example, when the apparent successful 

Bidder fails to meet the contract goal, but others meet it, the DEPARTMENT may reasonably raise the 

question of whether, with additional reasonable efforts, the apparent successful bidder could have met the 

goal.  If the apparent successful Bidder fails to meet the goal, but meets or exceeds the average DBE 

participation obtained by other Bidders, you may view this, in conjunction with other factors, as evidence 

of the apparent successful Bidder having made good faith efforts. 

 

Submit with the Bid Proposal documentary evidence to prove that good faith efforts were accomplished: 

 

1.   Submit copies of all solicitations: correspondence, faxes, advertisements, telephone logs with dates, 

times, names of persons contacted, nature of conversation, DBEs’ responses, and etc. 

 

2.   If DBEs submitted quotes that were not used because the range of additional costs was determined to 

be excessive or unreasonable, submit the range that has been determined by the Bidder to be a reasonable 

range of additional costs and explain how that range was determined. 

 

3.  As a part of demonstrating a reasonable range of additional costs, submit copies of all 

subcontractor quotes, copies of spread sheet(s) which compare all DBE quotes with non-DBE quotes and 

which include bid item(s) quoted, work classifications, quantities, prices, and dollar amounts. 

 

4.   Submit a narrative of specific names and types of information, assistance, considerations given, and 

efforts to assist DBEs under Item IV, subparts C through F.   

  

 



 

 

      47 
 

DBE BID ASSURANCE AND COMMITMENT 

COMPLETE ONLY PART A. OR PART B. 

 

PART A. RACE CONSCIOUS DBE PARTICIPATION 

SPECIFIC ASSIGNED CONTRACT DBE GOAL FOR BID 

EVALUATION________PERCENT 
 

If the DBE goal which is indicated in Section A, CONTRACT GOAL, BID CONDITIONS, DISADVANTAGED 

BUSINESS ENTERPRISE (DBE) is greater than 0.0 percent, complete only Part A, and submit DBE Commitment, 

and if applicable, Documentation of Good Faith Efforts. 

 

By signing the BID REPORT (either manually or electronically), it is understood that those individuals who sign as 

owners or authorized representatives of the Bidder, have read and are familiar with SPECIAL PROVISION, BID 

CONDITIONS, DISADVANTAGED BUSINESS ENTERPRISE and hereby certify that good faith efforts have 

been utilized to meet or exceed the goal of the DBE Program as established by the DBE Special Provision. 

 

Indicate intended DBE commitment. 

 

_____ We intend to meet or exceed the contract goals as per the DBE Commitment which is submitted with the 

Bid Proposal. 

 

 RACE CONSCIOUS AND RACE NEUTRAL COMMITMENT ________ PERCENT 

 

_____ We fail to meet the advertised goal.  This firm commits to DBE participation as per the DBE Commitment 

that is submitted with the Bid Proposal and to continue Good Faith Efforts throughout the performance of 

the project.  Documentation of Good Faith Efforts is submitted with the Bid Proposal, including: 

  1.  DBE Contact Log Report 

  2.  Quote Comparison Report 

______________________________________________________________________ 

 

PART B. RACE NEUTRAL DBE PARTICIPATION 

ASSIGNED CONTRACT DBE GOAL FOR BID EVALUATION ____________ PERCENT     
                   

If the DBE goal, which is indicated in Section A, CONTRACT GOAL, BID CONDITIONS, DISADVANTAGED 

BUSINESS ENTERPRISE (DBE) is 0.0 percent, complete only Part B and submit Race Neutral DBE Information.                                                                                                                                                                 

         

By signing the BID REPORT (either manually or electronically), it is understood that those individuals who sign as 

owners or authorized representatives of the Bidder, have read and are familiar with SPECIAL PROVISION, BID 

CONDITIONS, DISADVANTAGED BUSINESS ENTERPRISE and hereby certify that equal opportunity action 

has been utilized to allow DBEs to compete for and perform on subcontracts. 

 

_____ We do not intend to sublet a portion of the contract work. 

 

_____ We intend to sublet a portion of the contract work.  Our firm has taken equal opportunity action to allow 

DBEs to compete for and perform on subcontracts.  Documentation of Race Neutral efforts is submitted 

with the Bid Proposal, including: 

 

 ______ 1.  RACE NEUTRAL DBE COMMITMENT   ________ PERCENT 

 

 ______ 2.  DBE Contact Log Report 

 

 ______ 3.  Quote Comparison Report 
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DBE BID ASSURANCE AND COMMITMENT 

 

Please complete the following form detailing DBE participation with this Bid Proposal.  Please complete one form 

for each DBE subcontractor. 

 

 

Name and address of DBE firm: 

 

 

 

 

Specific description of work to be performed, including quantities.  Include bid items, if applicable.  Note 

whether partial or complete performance is included.  If partial performance is included, list specific work 

items the DBE firm is to perform: 

 

 

 

 

 

 

 

 

Dollar amount of the work the DBE is to perform: 

 

 

 

 

 

Bidder’s Commitment 

 Bidder’s Name & Title: 

 Signature:      Date: 

 

 

Participating DBE Commitment Confirmation 

 DBE’s Name & Title: 

 Signature:      Date: 

 

 

  

 

 

 

 

 

 

Federal Transit Administration  

CONTRACT CLAUSE MATRIX 

 

 TYPE OF PROCUREMENT*** 
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Clause  Professional 

Services / A&E 

Operations /  

Management 

Rolling Stock 

Purchase 

Construction Materials & 

Supplies 

Access to Records 

and Reports 

Applicability All All All All All 

Flow Down* Recipients and subrecipient 

Language** Not mandated 

Federal Changes Applicability All All All All All 

Flow Down* All 

Language** Not mandated 

Termination Applicability >$10,000 if 49 

CFR 18 applies 

>$10,000 if 49 

CFR 18 

applies 

>$10,000 if 49 

CFR 18 

applies 

>$10,000 if 49 

CFR 18 

applies 

>$10,000 if 49 

CFR 18 

applies 

Flow Down* All exceeding $10,000 except contracts with non-profit orgs and institutions of higher 

learning 

Language** Not mandated 

Civil Rights Applicability All All >$10,000 All All 

Flow Down* All 

Language** Any deviation to proposed model language should be closely coordinated with counsel 

Disadvantaged 

Business Enterprise 

(DBE) 

Applicability All All All All All 

Flow Down* A formal clause flows down to all contracts and subcontracts above the micro-purchase 

level 

Language** Not mandated 

Breaches and 

Dispute Resolution 

Applicability >$100,000 >$100,000 >$100,000 >$100,000 >$100,000 

Flow Down* All 

Language** Not mandated; language depends on contract type and counsel should be consulted 

Energy 

Conservation 

Applicability All All All All All 

Flow Down* All 

Language** Not mandated; state dependent 

Clean Water Applicability >$100,000 >$100,000 >$100,000 >$100,000 >$100,000 
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Flow Down* All 

Language** Not mandated but must include minimum mandatory requirements 

Clean Air Applicability >$100,000 >$100,000 >$100,000 >$100,000 >$100,000 

Flow Down* All exceeding $100,000 

Language** Not mandated 

No Government 

Obligations to 

Third Parties 

Applicability All All All All All 

Flow Down* Not required to flow down, but is recommended to clarify that the Federal Government is 

not a party to the contract 

Language** Not mandated 

Program Fraud and 

False or Fraudulent 

Statements and 

Related Acts 

Applicability All All All All All 

Flow Down* All who will make, present, or submit covered claims and statements 

Language** Not mandated 

Lobbying Applicability >$100,000 >$100,000 >$100,000 >$100,000 >$100,000 

Flow Down* All 

Language** Mandated by 49 CFR 20 

Incorporation of 

FTA Terms 

Applicability All All All All All 

Flow Down* All 

Language** Not mandated 

Government-Wide 

Debarment and 

Suspension 

Applicability >$25,000 >$25,000 >$25,000 >$25,000 >$25,000 

Flow Down* All exceeding $25,000 or any contract or subcontract for Federally required auditing 

services 

Language** Not mandated 

Bus Testing Applicability   Rolling 

stock/turnkey 

  

Flow Down* Turnkey contractor 

Language** Not mandated 

Buy America Applicability   >$100,000 >$100,000 >$100,000 

Flow Down* Recipients, subrecipients, and 1
st
 tier contractors 
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Language** Not mandated 

 TYPE OF PROCUREMENT*** 

Clause  Professional 

Services / A&E 

Operations /  

Management 

Rolling Stock 

Purchase 

Construction Materials & 

Supplies 

Contract Work 

Hours and Safety 

Standards Act 

Applicability  >$100,000 

(transp 

services 

excepted) 

>$100,000 >$100,000 

(also ferries) 

 

Flow Down* All 

Language** Any deviation to proposed model language should be closely coordinated with counsel 

Recycled Products Applicability  EPA-selected 

items $10,000 

or more 

annually 

 EPA-selected 

items $10,000 

or more 

annually 

EPA-selected 

items $10,000 

or more 

annually 

Flow Down* All 

Language** Not mandated 

ADA Access Applicability A & E All All All All 

Flow Down* All 

Language** Not mandated 

Cargo Preference Applicability   Transported by 

ocean vessel 

Transported by 

ocean vessel 

Transported by 

ocean vessel 

Flow Down* All when contract or subcontract may be involved with transport by ocean vessel 

Language** Not mandated 

Fly America Applicability Foreign air transp. 

/ travel 

Foreign air 

transp. / travel 

Foreign air 

transp. / travel 

Foreign air 

transp. / travel 

Foreign air 

transp. / travel 

Flow Down* Recipients, subrecipients, and 1
st
 tier contractors 

Language** Not mandated 

National ITS 

Architecture 

Applicability ITS Projects ITS Projects ITS Projects ITS Projects ITS Projects 

Flow Down* All 

Language** Not mandated 
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Privacy Act Applicability When drug and 

alcohol files 

maintained 

When drug 

and alcohol 

files 

maintained 

When drug 

and alcohol 

files 

maintained 

When drug 

and alcohol 

files 

maintained 

When drug 

and alcohol 

files 

maintained 

Flow Down* All 

Language** Not mandated 

Transit Employee 

Protective 

Agreements 

Applicability  Transit 

Operations 

   

Flow Down* All 

Language** Not mandated 

Drug and Alcohol 

Testing 

Applicability  Transit 

Operations 

   

Flow Down* All performing safety-sensitive functions with few exceptions 

Language** Not mandated 

Charter Bus and 

School Bus 

Applicability  All    

Flow Down* Recipients, subrecipients, and 1
st
 tier service contractors 

Language** Not mandated 

Davis-Bacon & 

Copeland Anti-

Kickback Acts 

Applicability    All >$2,000 

(also ferries) 

 

Flow Down* All 

Language** Any deviation to proposed model language should be closely coordinated with counsel 

Seismic Safety Applicability A & E for new 

buildings & 

additions 

  New buildings 

& additions 

 

Flow Down* Recipients, subrecipients, and 1
st
 tier contractors 

Language** Not mandated 

Bonding  Applicability    >$100,000  

Flow Down* Recipients, subrecipients, and 1
st
 tier contractors 

Language** Not mandated; percentages are minimum requirements 

Patent and Rights Applicability R & D     
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in Data Flow Down* All 

Language** Not mandated 

(2) *Flow down – Federally required clauses and requirements, as a general rule, are required to be in each 

third party contract at every tier and in each subrecipient agreement at every tier.  When clauses are 

required to flow down, the clauses and requirements flow down to all levels of the Federal funding change 

beginning with the grantee.  The matrix indicates to what level clauses must flow down. 

(3) **Language – This row will indicate whether language is mandatory or suggested.  FTA’s Best Practices 

Procurement Manual and UDOT PTT Procurement Guide contain suggested language.  FTA Master 

Agreement and the CFR provide additional language requirements and language. 

(4) ***This exhibit is provided as a guide and is not considered exhaustive.  Contractors should refer to FTA 

Circular 4220.1F, the FTA Master Agreement, FTA’s Best Practices Procurement Manual, and the UDOT 

PTT Procurement Guide for additional information on required Federal contract clauses and applicability.  
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ATTACHMENT C-1 

BUY AMERICA PROVISION 

 

 

This procurement is subject to the Federal Transit Administration Buy America Requirements in 49 CFR Part 661.  

 

A Buy America Certificate, as per attached format, must be completed and submitted with the submittal. A submittal 

which does not include the certificate will be considered non-responsive.  

 

A false certification is a criminal act in violation of 18 U.S.C. 1001. Should this procurement be investigated, the 

successful Proposer/Bidder has the burden of proof to establish that it is in compliance.  

 

A waiver from the Buy America Provision may be sought by Five County AOG if grounds for the waiver exist.  

 

Section 165(a) of the Surface Transportation Assistance Act of 1982 permits FTA participation on this contract only 

if steel and manufactured products used in the contract are produced in the United States.  

 

BUY AMERICA CERTIFICATE 

 

The Proposer/Bidder hereby certifies that it will comply with the requirements of Section 165(a) of the Surface 

Transportation Assistance Act of 1982 and the applicable regulations in 49 CFR Part 661.  

 

Date _____________________________  

 

Signature _________________________  

 

Title _____________________________  

 

or 

 

 

The Proposer/Bidder hereby certifies that it cannot comply with the requirements of Section 165(a) of the Surface 

Transportation Act of 1982, but may qualify for an exception to the requirement pursuant to Section 165(b)(2) or 

(b)(4) of the Surface Transportation Assistance Act and regulations in 49 CFR 661.7.  

 

Date _____________________________  

 

Signature _________________________  

 

Title _____________________________  

 

 

 


